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Aka meTa LUbOro NPakKTUYHOro KepiBHMLI,TBa?

Po3pobneHHA 3akoHoOaBCTBA CEKTOpy 6e3nekn € CKnagHUM Ta KOMMEKCHUM
3aBgaHHAM. Came 3 Ui€ei MpMYMHM YMmarno 3aKOHOAABLIB BBaXKalOTh, WO fierwe 3a
BCE CKOMiloBaTX 3aKOHOOABCTBO iHWWX KpaiH. Lle aincHo npmwemnalye npouec 3a-
KOHOTBOPYOCTi, 0COBMMNBO AKLIO 3aKOHU, AKi KOMilOITbCA, CKNaaeHi MOBOK 3aKO-
HoOaBLiB, AKi 6epyTb ix 3a 3pa3ok. OgHak (CKOMinoBaHi) 3aKOHM pPiaKo € eheKTUB-
HUMW. HaBiTb y pa3i BHECEHHA B HUX MNEBHUX 3MiH TaKi 3aKOHW 4acTo 3acTapiBatoThb,
nepL Hixx HabyTu YNMHHOCTI. BoHM Ginblue He MOXXYTb BiAnoBigaTN MiXHapOOHUM
CTaHgapTam i He MOBHICTIO BiAMNOBIAAIOTL BUMOram MicL,eBOro KOHTEKCTy abo npa-
BOBOroO NOpAAOKY.

Y CxigHi Ta LleHTpanbHin €Bponi, a Takox KpaiHax KonuwHbeoro CPCP ny6niyHi
nebaTun Woao cekTopy 6e3nekn TpuBatoTb 3 MOMEHTY nafiHHA BepniHCcbKOoi CTiHW.
OpHak y 6aratbox gepykaBax LbOro perioHy CTBOPEHHA HafiliHOi nMpaBoBOi 6a3n
edeKTMBHOI AiANbHOCTI OpraHiB CEKTOpPY 6e3neku, y TOMy YMCIi OpraHis npaBocynan,
[oci € 3HayHoto npobnemoto. [dy>ke BaxkmBo 3abe3neunTy, Wwob Taka npasosa 6asa
cnvpanaca Ha Mi>KHapoOHi NpaBoBi CTaH4APTU Ta NOPIBHANBHWUIA JOCBIA.

CTBOpPEHHA LbOro NpakTUYHOro KepiBHMUTBa 06ymMoBreHe noTpeboto chaxisLuis,
3anyyvyeHunx 0o npouecy pedopMyBaHHA Yy PerioHi, y KepiBHUX NpuUHUMNIax Ta no-
pPiBHANBHOMY aHanisi NpaBoBMX MoAeNnen y pisHux ccepax, y TOMy yucni npa-
BocyadA. Y BHYTPIWHIX NpaBoOBMX CUCTEMaxX UMX KpaiH 3pocTae nigTpumka no-
CUNEeHHA NpaBoOBOi BiANOBIAANbHOCTI 36PONHMX CUN (Ta iHWKUX OpPraHiB CeKTopy
6e3neku). BiicbkoBa IOCTULIA € BaX/IMBUM iHCTPYMEHTOM 3abesneyeHHA Takoi
BiANOBIJANbHOCTI.

Lle npakTu4yHe KepiBHNLTBO B NepLuy 4Yepry 6yae KOPUCHUM AN1A TUX, XTO 6epe yyacTb
y Mpoueci CTBOPEHHA HOBOI ab0 OHOBNEHHA HAABHOI CMCTEMMW BilAICbKOBOI FHOCTULII.
Lle nepenycim — uneHn napnameHTy, Aep>kaBHi Cry>k60BLj, FOPUAMNYHI eKcnepTn Ta
NpeacTaBHMKU HEYPAOOBUX OpraHisauin. KepiBHULTBO TakoXX MOXxe ByTn KOPUCHUM
OnA cniBpobiTHUKIB OpraHiB 3abes3nevyeHHA npasonopAaky. Kpim Toro, BOHO MOXe
cnyryeaty JOBIAKOBMM MaTtepianom gfAa AOCNIOHVKIB Ta CTYAEHTIB 3aknafiB BULWOI
OCBITY, 3aUiKaBNEeHNX Y MMTAHHAX 3aKOHOAABCTBA B CEKTOPI 6e3neKu.

AHanis, HaBeaeHNn y LbOMY OOKYMEHTI, 34e6iNbLIOro rpyHTYETbCA HA MiDKHAPOOHUX
CTaHpapTax Ta NopiBHAMIbHOMY OOCBifi Ta HaAA€e MOXJIMBICTb O3HANOMUTUCA 3 MidXK-
HapOOHUMM HOPMaMu, a TakoX NpUKNagaMm 3aKOHOOABCTBA AK Y LibOMy reorpadiy-
HOMY perioHi, Tak i 3a 1oro Me>xamu.

LLlo MicTUTb Lie NpaKTU4YHe KepiBHULTBO?

MeTa ubOro NPakTUYHOrO KepiBHULTBA — HAAaTU BaXXNUBY iHbopMaLito Npo (PyHK-
Lit0 Ta OCHOBHI NPUHUMNK BiNCbKOBOI OCTULii B AEMOKPATUYHOMY CYCNifbCTBI. IHWa
Uinb OOKYMEHTa — aHania noniTMkKM Ta posi Pi3HUX 3auikaBneHUX CTOPIH y dopmy-
BaHHi NpaBOBOi Ta IHCTUTYUiNHOI 6a3n 3abesnedyeHHA ePEKTMBHOCTI Ta NPO30OPOCTi
CUCTEMN BINCLKOBOI OCTULI. Y KepiBHULTBI TakKOX HaBedeHO ornapg PisHUX CUCTEM
BilNCbKOBOI OCTULi Ta OKpeCneHo npobnemu, 3 AKNMU BOHU CTUKAKOTLCA, 3 aKLEHTOM
Ha KpaiHax CxigHoi Ta LleHTpanbHoi €Bponu, a TakoX KpaiHax KOMMWHbOro PaaaH-
cbkoro Cotoay.

3MiCT Ta CTPYKTypa KepiBHMLTBA 3HAYHOK MIpPOK I'PYHTYOTLCA Ha «/JOBIAHUKY 3 Nu-
TaHb BiNICbKOBOI toCcTHLii», BUpaHomy B 2009 p.!



LLlo Take BiCbKOBa HOCTULIA | ANA YOr0 CTBOPHOKTLCA
cneuianisoBaHi BiucbKoBi cyan?

BiricbkoBa toCcTULIA — Lile OKpema npaBoBa CUCTEMa, AKa 3aCTOCOBYETLCA A0 BiliCbKO-
BOCNY>X60BLUIB, a B AeAKUX BUNagKax — i A0 UMBINbHUX OCI6, OiANbHICTb AKUX TICHO
noB’A3aHa 3i 36povHMMK cnnamun. ['0TOBHOK METOHO BilICLKOBOI FOCTULUIT € 36eperkeH-
HA OMCUMNMIHN, HaNeXXHOro nopAnKy B 30pOMHMX cunax Ta 3abeanedveHHa ix 6oe-
3paTHocTi. CTpyKTypu, Npasuna Ta npouenypu, WO 3acTOCOBYHOTbCA Y BilICbKOBIN
OCTULIi, MOXYTb CYTTEBO BiAPI3HATUCA Bif, UMBINbHUX aHanoris. Y 6aratbox Bunaa-
Kax BiliCbKOBa tOCTMUIA PYHKLIOHYE AK OKpema cucTema npasocynna 3 6inblw cyBo-
pyMK NpaBunamMn Ta npouegypamu, HanpasfeHUMU Ha 3abe3nevyeHHA BHYTPILHbLOI
oucumnniiy Ta 60e30aTHOCTI 36pOMHUX Cul. TEOPETUYHO, Le MOXXe MOopyLlyBaTu
NUTaHHA UMBINTIBHOrO KOHTPOJIIO Hag 36pOMHMMMK CUnaMuy, AOTPUMaHHA MDKHAPOL4HMX
CTaHpapTiB NpaB NIOOUHU, TakuUX AK rapaHTii cnpaBeanvuBoro npasocyanA.

Hosigka 1. MeTa icHyBaHHA OKpPeMOi CUCTeMU BilCbKOBUX
TpubyHanis (R. v. Généreux, BepxosHuin Cyn KaHaau)?

«MeTol0 BUOKpEMITEHHA CUCTEMM BilICbKOBUX TpubyHaniB € 3abeane-
YeHHA 36PONHUX CUA MOXXJIMBICTHO CAMOCTIMHO Po3rnAgaTu cnpasw, Lo
6e3nocepeaHbLO CTOCYIOTLCA AMCUUNNIHW, 60E30aTHOCTI Ta MOPasibHOro
CTaHy BiicbkoBuX. beaneka i 6narononyyya KaHaguiB 3Ha4YHOK MipOto
3anexarb Bif, FOTOBHOCTI 36porHMX cun, A0 NaB AKUX BXOAATb YOJ10-
BiKW i XXiHKWN, 3aXUCTUTKN KPaiHy Bif, 3arpo3 HauioHanbHin 6e3nedi. LLo6
niaTpumysaTy 36POViHI CUIN Yy CTaHi FOTOBHOCTI, BiNICbKOBI MOBUHHI
MaTu MOXX/IMBICTb e(PeKTUBHO 3abe3nedvyBaTi BHYTPILHIO AMCUMNi-
Hy. [NopyLeHHA BINCbKOBOT AMCUMNAIHM MaloTb pO3rnagaTmucA WBNLKO

i B 6araTbox BUNagkax kapartuca 6inblu CyBopo, HX Y pasi BUMHEHHA
aHasoriyHoro NopyLIEeHHA LUMBINbHOO ocoboto. Lle obymoBntoe noTpeby
B OKpeMMX TpubyHanax anA 3abesnedyeHHsA BiiCbKOBOI AUCUMMAIHK 3a
YMOBW, AKLO Taki TpnbyHanu BignoBigaTMMyTb 0CO6AMBUM aucumnii-
HapHUM cTaHgapTam».

BinbLWicTb cy4yacHMX CUCTEM BilAICbKOBOI tOCTULIi Oy CTBOPEHi 6arato pokiB TOMy
i 3Ha4YHO 3MiHMAMCA 3a uen Yac. KoHiKT Yepes Te, Lo CUCTEMW BiliICbKOBOI FOCTULi
npauiooTh napanesbHO 3 UMBIMBHUMU, FPYHTYETBCA Ha 3arasibHOMPUNHATIA AyMLUi,
LLO UMBINbHI cynai 3a3Bu4yanm He MatoTb HEOOXIQHOro JOCBIAY Y BiICbKOBUX CripaBax.
OCHOBHMM 06rpyHTYBaHHAM iCHYBaHHA CreLianizoBaHoi Cy00BOi CUCTEMU € YHIKanb-
HWI XapaKTep BINCbKOBOro XWUTTA, e AucuMniiHa, opradisauia Ta iepapxia Bigirpa-
0Tb BUpiWwanbHy ponb. Lii npyHumMnu € doyHaameHTansHUMmM gnAa nigTpuMaHHAa 6oe-
30aTHOCTI Ta 60EroTOBHOCTI 36ponHMX cuni. Cnpaeu MatoTb po3rnAagaTmMcA WBNOKo, a
nokKapaHHA 3a NeBHi NPaBoMNoOPYLUEHHA MOXXYTb BYTWU AOCUTb CYBOPUMN.

Yomy i konu cnig peopmyBaTu CUCTEMU BiCbKOBOI HOCTULIT?

CwncTemu BiICbKOBOI OCTULIT pechopMytoTbCA 3 METOLO NiABULLEHHA iX e(peKTUBHOCTI,
AKOCTI MpaBoCcyAad, WO 3MiNCHIOETLCA BiICbKOBUMW Cyfamu, Ta MPUCTOCYBaHHA iX 0



MiHNIMBOroO HauioHa/IbHOro 3aKOHOAAaBCTBA, Mi>KHApPOOHWX CTaHOAapTIB npas SI0ANHN
ab0 [0 KOHKpeTHUX noTpeb BianoBiAHOI BiCbKOBOi YCTaHOBMW.

Kpim Toro, pechopma BiiCbKOBOi Cy[0BOI CUCTEMM CNPAMOBaHa Ha NiaBULEHHA He3a-
JIeXKHOCTI BiICbKOBMX CyAA4iB Ta NPOKYPOPIB, a TaKo)X 3abe3neyeHHA KpaLloro 3acTo-
CyBaHHA rapaHTii cnpaBenMBOro CygoBOro po3rnagy.

[MobotoBaHHA LWOAO HEBIAMOBIAHOCTI CUCTEM BIMCbKOBOI OCTULiI CTaHAapTaM npas
JNOOUHN MOXYTb NPU3BOANTM 0 aHanidy epeKTUBHOCTI Ta BHECEHHA 3MiH 40 CUCTEM
BINCbKOBOI OCTULIi OKpeMux KpaiH. EBponencbka KOHBEHUA 3 npas noguHn (EKIMJT)
CYTTEBO BM/IMHYMA Ha PO3BUTOK HaLUiOHaNbHUX CUCTEM BiliCbKOBOro npasa B €Bponi,
0C06/IMBO CTOCOBHO MOCUIEHHA He3asIeXXHOCTi CyJ0BMX OpraHis Ta Kpaworo 3acTo-
CyBaHHA rapaHTii cnpaBegIMBOro CygoBOro posriAaay BiiCbKOBUMUY CyOaMu.

3MmiHa 601M10BOi 06CTAaHOBKM, PO3LUMPEHHA NMOBHOBAXKEHb CyYaCHMX 36POMHMX cun Ta
notpeba y Kpaulin 60€30aTHOCTI TEX MOXYTb CPUATU pedpopMyBaHHIO BiiCbKOBOI
tocTuuii. HauioHanbHi apmii Bce YacTille AMCNOKYIOTLCA 3a KOPAOHOM AnA nigTpu-
MaHHA MiXXHapodHoro Mupy Ta 6e3neku, a TakoxX And 60poTbbn 3 Tepopu3MOM Ha
BHYTPILLHbOMY ab0 Mi>KHapOoOHOMY PiBHAX.

36pOoiHi cnnmn MOXXyTb PO3MilLlyBaTUCA BCEPEAMHI KpaiH ANnA BUPILEHHA OOBrocTpo-
KOBMX Kpn3 ab0 BHYTPILHbOAEPXXAaBHUX 36pOrHMX KOHGMIKTIB. Migpo3ainm Hauio-
HanbHOI apMii MOXYTb ByTK iHTEerpoBaHi B 06’e¢QHaHi BiiCbKOBiI cunun. Lle moxxe npu-
3BECTM A0 HeobXigHOCTI aganTauii CMCTeM BiICbKOBOI OCTULL.

®yHpaMeHTanbHi 3MiHW Y BHYTPILLIHLOMY 3aKOHOAABCTBI TaKOX MOXYTb CNPUATU MO-
oundikauii cuctemmns,

CepiosHi nopylweHHA nNpaB MONHWU, BYMHEHI Yy 30pOMHMX cunax abo npencTaBHU-
Kamun 36porHNX Cusl, 3MYLLYIOTb (haxiBLiB BiNCbKOBOI OCTULII MOCTaBUTW Nif CyMHIB
XXUTTE3OATHICTL CUCTEMU. Y BUMNaaKax NPUHMXEHHA MOHOCTI, Nif Yac puTyanis iHi-
LitoBaHHA HOBOOPAaHLiB, 3aCTOCYBaHHA KOMaHaMpamuy nokapaHsb, iHLWOi cuctemMaTiny-
HOi MPOTUNPABHOI NMPaKTUKK, AKa He MoXe OyTu 3aBYacHO nornepemxxeHa, MoXyTb
MopYyLLYyBaTUCb MUTaHHA LWOA0 e(PEKTMBHOCTI CUCTEM BiICbKOBOI AUCUMNAIHAPHOI Ta
KPpUMiHaNbHOI IoCTUL.

Y peAakux Bunagkax peopmu BiliCbKOBOI IOCTULiT NPOBOAATLCA B MeXax 6inblu Wn-
POKMX CyooBuMX pedbopm y NepexigHMxX CycninbCTBax Ta BXMBAIOTLCA 3ax04u Wono
pauioHanizauii cuctemu. Lle moxke npmsBecTy 0O OeAKUX MPUHUMMIOBUX 3MiH — Big,
aHanisy e(pekTMBHOCTI 3aKOHOA4aBYOI Ta IHCTUTYUINHOI 623 A0 NOBHOrO CKacyBaH-
HA cucTemu cneujanizoBaHnx cynis. Hanpuknag, y rpyaHi 2016 poky napniameHT
KupruscrtaHy, BUKOHYOUM pekomeHpadii Kowmicii 3 pechopmyBaHHA cynoBOi cucTe-
MW, MPUMNHAB PILLEHHA NMPO CKacyBaHHA BiNCbKOBWUX cyaiB. IHiuiaTopwu uiei pedhopmun
CTBEpLXKYBasu, WO obcAr hiHaHCOBUX PECYPCIiB, BUTPAYEHUX HA CUCTEMY BilICbKOBOI
oCTuUIi, He MOXe 6yTV OBIPYHTOBaHWM, — 3rigHO 3 L€l OYMKOW, BiliCbKOBI cyau
€ HeeheKTMBHMMU. AK HacnifoK, MOBHOBAXXEHHA CreLjiani3oBaHmX BiiCbKOBUX CYaiB
Oynv nepeaaHi uMBINbLHUM cyfam nepLuoi iHcTaHuii. Cnig 3asHaunTy, Wo uA pecopma
Takox byna npoBefeHa AK aHTUKOPYMUINHWA 3axig.

B VkpaiHi cuctema BiricbkoBuMx cyaiB 6yna ckacosaHa y 2010 poui 3 npunHATTAM 3a-
KOHY YKpaiHu «[1po cynoycTpin i cTatyc cyanis».

MoTpeba y peopraHisdauii cMcTeMun BiICbKOBOI KOCTULII MOXXE BMHMKATW Y NOCTKOH-
GNIKTHMX cuTyauiax abo B MOCTaBTOPUTAPHOMY KOHTEKCTi. Hanpuknag, BifiCbKo-
Ba CydoOBa cucTema 3a3HaBana (pyHaameHTanbHuX nepebynos abo cTeoproBanaca
3 HyNA y Pi3HUX NOCTKOHAQMIKTHUX CUTYyauifax Yy Takux KpaiHax, Ak JemokpaTtunyHa
Pecniybnika KoHro, AcbranictaH, CxigHmi Tumop Ta Ipak. Taki pehopMu MOXyTb ByTu



0Cco61MBO HEOBXIOHUMM, AKLLO BOHW € YACTMHOIO BiflbLL LLIMPOKOro NpoLecy AepXaso-
TBOPEHHA Y NOCTKOHMIKTHOMY CyCninbCTBi, AK, Hanpuknagn, B AgpranictaHi Ta Cxig-
Homy TuUMOopiI.

B KOHTeKCTi nocTaBTOpPUTaAPHOro rnepexody ycnix peopM MoXxKe 3Ha4YHOK Mipoo
3anexaTu Big, rOTOBHOCTI 30pOMHUX CuJT A0 chniBnpaui. Taka crniBnpaua MO)e po3-
BMBATMCA MOBIMIbHO i CTUKATMCA 3 NEBHMMU Npobnemamu, AK ue ctanocA B [HAOoHe-
3ii. OgHaK y oeAknx KpaiHax, AKi He 3a3Hann akTUBHOIO BTPYYaHHA 3O6PONHUX CUJI
Yy UMBIMIbHY NOMITUKY Ta XUTTA, pehOpMM MOXYTb BUABUTUCA Ginbll e0eEKTUBHUMUN —
3HAYHOKO MIpOI0 3aBAAKM KpalLlin criBnpaui Mi>X LMBINbHUMU Ta BiiCbKOBUMUW CTOPO-
Hamu (geAki kpaiHm CxigHoi Ta LleHTpanbHoi €Bponn).

3aranom pecopMm BiICLKOBOI HOCTULT MOXXHA PO3AINNTY Ha TPU TUMK:

1) ckacyBaHHA OKPeMOi CUCTEMW BiNCbKOBOI FOCTULT Ta BKITIOYEHHH ii eneMeHTiB [0
CUCTEMM UMBINbHOI OCTULI;

2) 06’egHaHHA NMEBHUX €/1EMEHTIB LMBINbHOI i BINCbKOBOI FOCTULii Ta CTBOPEHHA Ti-
OpMOHOI CUCTEMM i3 3ayYeHHAM BIICbKOBUX Ta LMBINTIbHUX 0OCib;

3) 36epeXkeHHA aBTOHOMHOCTI CUCTEMM BiiICbKOBOI FOCTULIT, aHani3 epeKTUBHOCTI Ta
BOOCKOHAaNEHHA ii CTPYKTYPHUX eeMeHTIB 3 MeTOoo 3abe3neyeHHA eDeKTUBHOCTI
Ta CYMICHOCTi 3 MiDXHapOAHMMM cTaHaapTamuy npas NIOAVHM.

AKi icHyOTb Tpaauuii BiINCbKOBOI loCTULIT?

ICHYIOTb CyTTEBI BiAMIHHOCTI MiDK CMCTEMamMu BiMCbKOBOI HOCTULIi, 3aCHOBaAHMMMK Ha
3arasibHOMy MpaBi (@HrI0CaKCOHCbKa Tpaaumuia), Ta cMcTeMamMu, 3aCHOBaHMMK Ha
UMBINbHOMY MpaBi (Tpagmuii KOHTMHEeHTanbHoi €Bponn). Cuctemm 3aranbHOro npasa
(hanpuknag, CLUA, CnonydeHe KoponiectBo, ABcTtpania, Hosa 3enaHaia, lNMiBoeH-
Ha Adpuka) MatoTb BiiICbKOBI TPMOyHaNu, AKi 36MparTbCA B KOXXHOMY KOHKPETHOMY
BMNaAKy, TOAI AK MOCTiMHI BiCbKOBI cyau (abo uMBINbHI Cyam 3i creujianisoBaHnMm
CynaAMM) Ai0Tb Y UMBINBHUX NpaBoBuX cuctemax. OgHak KpaiHu 3arasbHoro npasa
BCe 4acTille pyxatTbCA B HANPAMKY CTBOPEHHA CUCTEMU MOCTINHUX BiICbKOBUX CY-
nis. OoHUMK 3 OCHOBHMX PYLWIiB Li€i TEHOEHUIT € NepeKOHaHHA, WO BOHA MOKpallye
FHYYKiCTb CUCTEMM BIICbKOBOI OCTUUII, Ta ii CYMICHICTb 3 Mi>KHApPOAHMMMK CTaHAapTa-
MW NpaB JIIOAMHMN.

OpHa 3 OCHOBHMX BiAMIHHOCTEN MiXX LMMW ABOMa NpaBOBMMU TpaauLiaMM NoB’A3aHa
3 pONK KOMaHAMpIB Y CUCTEMI BIMCbKOBOI toCTULji. Y KpaiHax 3aranbHoro npasa
KOMaHOvpu BifirpatoTb BaXXNMBY, HaBiTb LEHTPasibHYy POsib Ha Pi3HUX CTafdiAX pos3-
rnAagy cnpasn. BoHn MoXyTb 6paTu yyacTb Y BUKPUTTI Ta po3cnigyBaHHi npaBomno-
pyweHb. [Noganblui MOBHOBaXEHHA MOXKYTb OXONOBATW Nnepegavy 3BMHyBayeHb Ta
iHLWI pyHKUIi Ha cTadiAx cy[oBOro Ta nicnAcy[oBoro po3rnAagy. Y umMBinbHO-NpaBoBUX
cucTemax posib KomaHampa 3asBuyan 3akiH4yeTbCA NiCA BUKPUTTA NPaBONoOpPYLLEH-
HA Ta NepBMHHOro PO3C/iayBaHHA.

CwncTemu BIiCbKOBOI OCTULT B KpaiHax 3aranbHOro npasa rpyHTYOTbCA Ha BUKJIHOY-
Hil topUCOMKLIT BINCbKOBMX CYy[iB HaL NpasBonopyLeHHAMN, CKOEHUMU BiNCbKOBUMU
(iHoAj X IOPMCAMKLIA NOWNPIOETLCA | HA NEeBHI KaTeropii UMBINbHUX OCib).

Y BenuKin KinbKOCTi KpaiH KOHTUHEHTaNbHOI €BpPOnu BiliCbKOBI NPaBOMOpPYLUEHHA
nignagaroTb Nig, FOPUCONKLIIO UMBINbHUX cyaiB. Hanpuknan, y HiMey4yuHi BigCyTHI no-
CTIMHO Aitovi BiACbKOBI cyan. AOMiHICTpaTUBHI (omcuunniHapHi) TpnbyHann posrna-
[Al0Tb NPaBOMOPYLUEHHA Mif, Yac BiICbKOBOI CIy>X6W, TOAI AK UMBINbHI CyaM KOHLEH-
TPYIOTbCA Ha 3N104MHaXx.



Taka cuTyauis icHye y 6araTtbox kpaiHax CxigHoi i LleHTpanbHoi €Bponn Ta KpaiHax
konuwHboro PagaHcbkoro Coto3y. OgHak po3BMTOK noaivi y CxigHi €Bponi Ta Ha
nocTpagAHCbKOMY MPOCTOPI He € ogHakoBMM. [leAki kpaiHm CxigHoi Ta LieHTpanbHoi
€sponu nicnAa po3napy PapaHcbkoro Coto3y ckacyBanu MOCTiMHI BICbKOBI cyau B
MUPHUI Yac, ane iX KOHCTUTYLi BCe Lie [03BOMAIOTL CTBOPIOBATU BiICLKOBI TPUOY-
Hanu y BOEHHWI Yac (Hanpuknag, [pysia)*.

Hunaka KpaiH, AKi ycnagkyBanu pagAHCbKYy MOLE/b UMBINIbHO-BINCbKOBUX BigHO-
CWH Ta MpaBOBYy CUCTEMY, NIOTPUMYIOTb OKpPEMy, BMCOKOABTOHOMHY Ta cneuia-
ni3oBaHy CUCTEMY BiNCbKOBOI HOCTULIT 3 LWMPLWIKMM OXOMAEHHAM MPaBOMOpPYLUEHD,
CKOEHUX BiliICbKOBOCAY>XO0OBLUAMN Ta NpeAcTaBHMKAMW Pi3HUX BiNCbKOBUX ¢hop-
MyBaHb. Taki CUCTEMM BilAICbKOBOI IOCTULIT NepebyBatoTh Mif KOHTPOSIEM MiHICTEp-
cTBa obopoHn. Hanpuknapn, y KasaxctaHri nig BiliCbKOBY HOPUCAMKLIKO nignagae
WIMPOKMIA CNEKTP MpaBOMoOpyLEHb. BiCbKoBI cyam MOXXyTb po3rfiAagaTy cnpasu
CTOCOBHO Kopynuii B MiHicTepcTBi 060pOHM, Pi3HI MPaBONOPYLIEHHA, CKOEHI Npu-
KOPOOHHMMMW BiliCbKamun Ta KypcaHTamu BiNCbKOBUX HaB4asibHMX 3aknapis®. AHa-
JNOFYHMM YMHOM 3aKOHOOABCTBO TagXukucTaHy nepepbavae WMPOKY BiliCbKOBY
IOPMCAMKLIIO, WO OXOM/IE NPaBOMNOPYLUEHHA, CKOEHI BINCbKOBOCY>X60BLAMKN Ta
Pi3HVUMM BINCbKOBUMMW DOPMYBAHHAMMU (& TAKOXX NEBHUMMN KaTEropiaMn LUBINbHUX
0cib). BiricbkoBi (hoOpMyBaHHA OXOMJIOKOTH WWPOKUIA CNEKTP YCTAHOB CEKTOPY 6e3-
nekn. HopmatueHa 6a3a, WO iX CTOCYETbCA, 3HA4YHO PO3LWNPIOE chepy ropucaomnkLUii
BiiCbKOBMX cyAiB®. 3akoH Y36ekucrtaHy «[1po CymoycTpin» perynoe PyHKUiOHY-
BaHHA CMCTEMM BINCbKOBOI tOCTULII”. BiicbkoBa HOPUCANKLIA OXOMOE 3/104YMHN,
CKOEHI BIiCbKOBOCY>X060BLAMMW Ha TepuTopii Y36eknctaHy. OgHak nepcoHanbHa
IOPMCAMKLIA MOWNPIOETLCA Ha BIICbKOBOCNY>KOO0BLIB, CNy>K60BLIB NPUKOPAOHHUX
BiliCbK, 0OCib, AKi NpoxoAATb cny>X06y B AreHuii HauioHanbHoOi 6e3nekn, y BHyTpiw-
HiX BiliCbKax, iHWNX BiINCbKOBUX (DOPMYBaHHAX, CTBOPEHUX BiAMOBIAHO A0 3aKOHY,
a TakoX BiliCbKOBO3060B’A3aHMX Ha eTani NiAroToBkM (OO0 BiICBbKOBOI CNy>X6u).
BincbkoBi cyan TakoX po3rnAnalTb HEBIVCbKOBI MPaBOMOPYLEHHA, CKOEHI Bil-
CbKOBOCNY>KO0BLAMN, Ta CKapru Ha NpoTunpasHi Aii komaHampa nigpo3aginy. Lli-
KaBO BiA3Ha4YMTH, WO BiNCbKOBI CyAN 0QHAKOBO PO3rNA4alTb YCi KpUMiHANbHI Ta
UMBINbHI NPaBOMOpPYLWEHHA B MiCUAX, A€ Yepe3 BUHATKOBI 06CTaBMHWN He [AiloTb
Ccyau 3aranbHoi IopUCcOuKLii, a TakoX y cripaBax, NoB’A3aHNX 3 AepXXaBHOK TaEM-
Huueto (CT. 40 3akoHy «[1po cypoycTpin»)®.

Aka poJib UuBINIbHUX OCiI6 Y BINCbKOBIN OCTULLIT?

OCHOBHUM 06rpyHTYBaHHAM LIMBINbHO-BINCHKOBOI B3aeMopiji y cdepi npaBocynan € 3a-
6e3nevyeHHA UMBINbHOrO0 KOHTPOSO Hah CUCTEMOLO BiiICbKOBOI HOCTULI Ta ogHOYacHe
3MiLHEHHA OOBipY rpOMaaCcbKoCTi A0 hyHKUIOHYBaHHA Uiei cnctemn. OgHak y 6aratbox
BMNagKax noTpibHO AOTPUMYBaATUCA TOHKOrO 6anaHcy MidXX LMBINIbBHUMU Ta BiiCbKOBU-
MU iHTepecamu, o6 He NiopuBaTh BINCbKOBI KOMMNETEHLIi Ta 60€30aTHICTbL apMii.

IcHye aymKa, Wo NpUCYTHICTb LMBINIbHUX CYAAIB Y BiNCbKOBUX TPUbyHanax nocunnTb
iX HeynepeaXXeHiCTb Ta He3aneXxHiCTb, OCKiNbKW Taki Cyani He € YaCTUHOIO BIICbKO-
BOI iepapxii.

Ti, XTO BUCTYNae NpoTn NOCUNEHHA PONi UMBINbHUX CYAniB Y BiNCLKOBIN CyAoBIn cCuC-
TeMi, CTBEPIAKYIOTb, WO A7A 36POMHMX CU NOTPIOHI cyaai, AKi 3HAOTb YHIKaNbHUR
XapakTep BICbKOBOro XMUTTA. Taki cyadi NOBMHHI PO3YMITU BIICbKOBE XWUTTA Ta
MaTuK OOCBIA MPaKTUYHOrO 3aCTOCYBaHHA BiICbKOBO-KPMMIHAIbHOMO npasa.

TakoxX crnipHUM € NMUTaHHA, YN MOXYTb LUMBINbHI Cyani, AKi He nignagatTb nNig gito
apMInNCbKOI iepapxii, 6yTV HaNEXHUM YMHOM MNiAroTOBMEHI ANA po3rnaay npasonopy-



LWEHb, MOB’A3aHNX 3 BINCbKOBOKO CNYy>6010. MNMpOTAroM OCTaHHIX POKIB 3pocna Kifb-
KiCTb KpaiH, Ae UMBINbHI cyaai po3rnAanaloTb BiNCbKOBI MPaBOMOPYLUEHHS.

Y 6araTbOx CUCTEMAaXx BiICbKOBOI OCTULII 3aKOHOOABCTBO CTBOPHOE UMBINbHI anensa-
LirHi cyan, a iHoAj MOKaAaeTbCA Ha UMBINBbHUA BEPXOBHUNM CYA AK HanBULWWKA ane-
nAauinHnn oprad. Hanpuknag, y Kanagi umsineHuin BepxosHuin Cyg € BULOIO iHCTaH-
uieto nicnA BincekoBoro anenAuiHoro cyny. B YropwuHi Biicbkosi cyaai BepxosBHoro
Cyay pitoTb Ha nepwomy Ta anenaudinHomy piBHAx. OgHa 3 nanat BepxosHoro Cyay
Monbuwi cneuianidyeTbCA Ha BINCbKOBMX NMpaBonopylweHHAX®. BignosigHO OO0 NyHKTY
1 ctatTi 183 KoHcTuTyuii MNonbLi, «BepxoBHuii Cypg, 3AiMCHIOE HarnA4, 3a pilleHHAMMU
3arasibHuX Ta BiICbKOBMX CyLiB».

VY b6araTtbox KpaiHax CxigHoi Ta LleHTpanbHoi €Bponn i KONMWHBOro PagAHCLKOro
Cotosy (Hanpwknag, Yexii, [pysii Ta JInTsi) BiOCYTHI cneuianisoBaHi BiNCbLKOBI Ccyau.
3 uiei npuYmHK UMBINbHI cyaai (Ta NPOKypopu) po3rnAgaloTb BINCbKOBI (MOB’A3aHi 3i

CcNy>k6010) NPaBOMNOPYLUEHHA.

Tabnvug 1. MNMepeBarun
Ta HepoNiKKn
BiICbKOBMIX

i LMBIIBHUX CUCTEM
foCTuLji

HOocsip

He3anexHicTb

EcdekTuBHiCcTL

lFapaHTii cnpaBen-
NIMBOCTI Cy[0BOro
posrnapy

BiicbkoBi cyamn

MepeBaru. BicbkoBsi cyaai
MatoTb JOCBIA Y cdepi BIiNCbKO-
BOrO KpMMiHasnbHOro npasa Ta
cny>x6o0Bux npouenyp. BoHu
nobpe po3yMiloTb cneundiky
BilACbKOBOr0O XXWUTTA Ta Ky/b-
Typw.

Heponiku. Ak BiicbkoBOCTYX-
60BLji BIICbKOBI CyA,Ai MOXYTb
6yTu NignopAAKoBaHi BepTuKa-
ni KOMaHayBaHHA. ToMy BOHM
MOXYTb AOTPUMYBATUCA OYMKU
KOMaHaupa, AKUA Bignosigae
3a MNeBHy crpasy.

Mepesaru. [NpuckopeHi npo-
Leaypv posrnagy He3HauHux
npaBoMopyLIeHb Ta AnCuUMni-
HapHWX NopyLUEeHb.

Heponiku. MapaHTii cnpasea-
JIMBOCTi Cy[0BOro po3rnApy He
3aB>XAW BMKOHYIOTbCA NMOBHOIO
Mipoto.

LiuBinbHi cyaun

Heponiku. LinsinbHi cynni
MOXYTb HEe MaTu crewjanbHuX
3HaHb 3 BiICbKOBOI cnpasn Ta
[0CTaTHLOro A0CBiAY 3aCTOCy-
BaHHA BilICbKOBOro KpUMiHasib-
HOro npasa.

MepeBaru. LivsinbHi cynai He
NiANOPAOKOBYIOTLCA BiICbKOBIN
iepapxii. Tomy cTumynu ana no-
TPUMaHHA PileHHA BiNCbKOBMX
npeacTaBHUKIB MOXYTb B6yTu
cnabwvmm.

Heponiku. BigcyTHicTb rapaHTin
TOro, WO He3Ha4Hi npasonopy-
LWeHHA 6yayTb LWBWAKO PO3rnA-
[aTtunce.

MepeBaru. binbw nocnigoBHe
3aCcTOCyBaHHA rapaHTin cnpa-
BeAJIMBOCTI CyJOBOrO Po3riAay.

AK BU3HauUTK piBHI cyAiB, TepuTOpiasbHy opraHi3auito

Ta TMNU npouenyp?

PiBHi cyniB Ta TepuTopianibHa OpraHisauia CUCTEM BIMICbKOBOI HOCTULT 3HAYHOKO Mi-
pOto 3anexkaTb Bif KOHTEKCTY KpaiHu, Npo AKy hae MOoBa, Ta ii MpaBoBOi cuctemu,
30Kpema, 3aBAaHb Ta CTPYKTYpPU 36POVHNX CUIT.

AKLWO KpaiHa Mae Mano4mcenbHy BINCLKOBY CUY, B Hili MOXXE 3aCTOCOBYBATUCH CMPO-
LLleHa CTPYKTYypa BiliCbKOBOI IOCTULUIi — nepeBara HagaeTbCA 3aCTOCYBaHHIO ANCLMNI-
HapHOro NPOBAOYKEHHA Y 30POMHMX cunax Ta AeneryBaHHo po3rnagy KpUMiHanbHUX
npaBonopyLleHb cyaam 3aranbHoi topucankuii (Hanpuknag, CxigHui Tumop). Cucte-
Ma BiNCbKOBOI HOCTULT MOXe ByTU CTPYKTYypOBaHa BignoBigHO 0O perioHasibHOro no-



hiny BionoBigHOI KpaiHW. Y oeAkux Bunagkax creuianbHi TpubyHanm cTBOPIOTLCA
3a KOPAOHOM Yy MicLAx amMcnokadii 36ponHuUX cui.

OpraHisauia cuctemm moxxe 6yTM agantoBaHa OO0 MIHAMBUX OOCTaBWH Ha MICLAX.
Hanpuknag, AKWO Ha TepuTopii oep>kaBu BigbyBaeTbCA 30POMHUA KOHMNIKT, B
AKomy 6e3nocepenHb0 6epyTb y4acTb HauiOHaNbHI 36POMHI CUKW, BICbKOBI TPUOY-
HamM MOXyTb CTBOpIOBaATUCA 6€3nocepenHbO Yy 30HI KOHMMIKTY. AKLWO KOHMAIKT
Mae TpMBanMi XapakTep | 3anvaeTbCA iHTEHCMBHUM, MOXYTb CTBOPHOBATUCA
BIICbKOBI CyaAM B panoHax nobnm3y 30HW KOHMMIiKTy, Wob 3abe3neunTn Nerkum
i LWBMAOKWIM [OCTYN A0 npaBocynnA.

CucTtemMu BINCLKOBOI IOCTULIT MOXYTb cCknagaTuca 3 Tpbox i Binble pisHie. Cyaum,
AKi po3rnAgaloTb cnpasy, AK NpaBuao, CTAHOBAATbL NepLy iHCTaHUi. BiNcbKOBI
CyauM Opyroro piBHA po3rnAgarTb anenaudii Ha pilleHHA nepwoi iHcTaHuii. IHoAi
UMBINbHI anenAuinHi cyan MaloTb BiliCbKOBY nanaTty (Ak BincbkoBa nanata Ane-
nAauinHoro cyny M. ApHem y Higepnarngax). CneuianisoBaHa BilicbkoBa nanarta y
BULLIOMY CYyLi MOXXe CTaHOBUTU TPETIl piBEHb CUCTEMU BiINCbKOBOI OCTULi (Hanpu-
knap, y MosbLyi). Ha ubomy eTani UMBINbHUIA BEPXOBHUIN CyA MOXE po3rnagaTtu
crnpasu WOA0 HeNpPaBUIIbHOIO 3acTOCyBaHHA abo TrymadeHHA 3aKoHy. BiH Takox
MOXE€ po3rnAfaTu pilleHHA CYyAiB HUXYMX IHCTaHUIN, AKi FPYHTYIOTLCA Ha Henpa-
BOMIpPHUMX npouenypax.

Cynaun cnpoLieHoro nNpoBafXXeHHA — Lie OKpema cucTema, Lo 3acCTOCOBYETLCA A0
He3HayHux abo aucumniiHapHMxX npasonopyLweHb. BinblwicTe KpaiH perioHy pos-
OiNAI0Tb OUCUUNIiHapHI Ta KpUMiHanbHi NpoBaf)XeHHA (Hanpuknapg, Type4dy4ynHa
PO3pi3HAE BINCbKOBI AucUMNAiHAPHI Cyau Ta BiiCbKOBI KpuMiHanbHi cyan). Cyan
CMNpOLLEHOro npoBam)XeHHdA, AK MNpasBuio, BUMKOPUCTOBYIOTb MPOCTi npouenypu
LWOA0 po3rnAny He3HayHuX NpaBonopyLeHb, Wob rapaHTyBaTh WBUOKICTb Ta O0-
LiNbHICTb Npouecy.

Ponb KomaHaupa MoXXe MaTu BUpillasibHE 3HAYEHHA B AUCUMMNIHAPHUX — cripaBax,
OCKINIbKM BiH MO>X€ CaMOCTINHO po3noYvaTtin po3crigyBaHHA, NMPUNHATK PilLeHHA Npo
nepenadvy cnpasu BiliCbKOBOMY MPOKYpPOpY (abo BiMCbKOBIN noniuii) abo BU3HAYMTH
(ancumnninapHe) nokapaHHa. OcKinbKn KomMaHaMp MNignopAAKOBYETLCA BilICbKOBIN
iepapxii, MOXXyTb BUHMKATK KOHMIKTK iHTepeciB (BiNiCbKOBMX Ta npaBocynad) (ue
OeTanbHO ONUCYETBCA HUXXYE).

VY neAakux KpaiHax nuTaHHA gUCcUMnAiHAPHOI BiaNOBIiAANbLHOCTI po3rnanatTbeaA
Ha piBHi aAMiHiCTpaTUBHUX CyAiB UMBINbHUMU cyanAamn (HimeyynHa). OgHak usa
MoOenb He BUKIOYaEe NeBHOI creudianisdauii y cdepi BinCbKOBOro 3akoHonas-
cTBa.

BilicbkoBe 3aKOHOOABCTBO Ma€ BM3HAYMTM OpraH, AKUIA 3alMaeTbCcA AUCUUMi-
HapHUMMX NPaBONMOpPYLEHHAMMW, BUOAMMW MOKapaHHA Ta NpouenypamMm OCKap>KeHHA
(Hanpuknap, y CrnosnydyeHomy KoposiBCTBi BINCbKOBOCTY>XG0BLI MOXYTb OCKap-
XNTW OyOb-AKEe pileHHA KoMaHaupa B AnenAuiiHoMy CyAi CnpoLeHOro nposa-
DOKEHHA).

Mi>xHapoaHe 3akoHO4aBCTBO 3 npas ntoauHu (EKIMJT Ta MixkHapogHMIA NakT npo rpo-
MagAHCbKi Ta MOMITUYHI NpaBa) BMMarae Bif, Aep>kaB BCTAHOBJSIEHHA rapaHTin anAa
CBOIX CMNPOLLEeHNX CyO0BMX NPOLECIB Ta ANCUMNNIHAPHNX NPoBaayXeHb Ha Pi3HUX piB-
HAX. Taki rapaHTii MOXXyTb ByTW BKIOYEHI Y AncumMniiHapHi Kogekcn abo iHWi 3ako-
HW, WO PErymniooTh BINCbKOBY CNy>X0y (auB. 3akoH EcToHii «[1po BiicbkoBy cnyx-
Oy», AKNIA MICTUTb ANCUUNAIHAPHWIA PO34iN, WO Peryoe gucumniiHapHi nopyLweHHA
Ta nokapaHHa'™).



Tabnvug 2. Cknag
CyQiB Ha PIi3HMX
PIBHAX

BilicbKoOBI Fi6puaHi LusinbHi

cuctemu cuctemu cuctemu
Cyam, AKi BiricbkoBi cyoun BiricbkoBi cyoun nepwoi  LimBinbHi cyan, wo
po3rnapalTb nepLoi iHcTaHuji, iHCTaHUji, WO MicTATb CKNnagarTbeA nve
cnpasy |0 CKNnagjatoTbeA 3 LMBISIbHI €NeMeHTU. 3 UMBINIbHUX CyaaiB.

OfHOro abo AeKinbKoX
BilNCbKOBMX CyO4iB.

AnenAauinHun BiricbkoBuii anenAuin- BiicbkoBui anenAuin-  LiMBinbHWn anenauin-

cyn HWUW CYA, CKNAOA€eTbCA  HWUW CY[ MOXE MICTUTU  HWM Cyh, CKIIafaeTbeA
3 BiiCbKOBUX CyOaiB LUMBINbHI eleMeHTn abo  NuLle 3 LUUBINbHUX
BULLIOrO paHry, AKi LUMBINbHUIA anenauin- cyanis.

6epyTb y4acTb y po3-  HWUI Cy[A — BiiICbKOBI.
rnAagji cnpasu B CyAi.

BepxoBHuii cypn, [o toprcankuii LinBinbHi BepxoBHi cyan LlmBinbHuin BepxoB-
BEPXOBHOIO BiliCbKO-  MOXXYTb MaTu BiiCbKOBY HWI Cyh, CKIafaeTbeA
BOrO Cydy Hanexatb  nanarty, AKa po3rnfagac  nuwe 3 LUBINIbHUX

HanbinbLL CepnosHi BiICbKOBi MpaBonopy-  cyaais.
BiliCbKOBI NpaBomno- LLIEHHA.

PYLUEHHA, a TaKOX

NpaBoMnopyLUEHHA,

CKOEHi BiliCbKOBUMU
cynaAmn. Takox BiH
moxe 6yTun Komne-
TEHTHMM BUpIWyBaTn
KOHNIKTW IOPUCANK-
uii B cucTemi BilicbKo-
BOI OCTUUII.

AKi icHyOTb cyyacHi TeHaeHUii Ta npo6iemu?

HwvHi npocTexytoTbcA OBi OCHOBHI TEHOEHLUIT Y BiiCbKOBIN tocTuuii. [Nepwa — ue nepe-
Jada cynoBMX NMOBHOBaXKEHD Bifl BiIICbKOBMX A0 UMBINbHUX cydiB. Jpyra — obMexeH-
HA IOPUCOMKLIT BINCbKOBMX CyAiB BiiCbKOBOCY>XOO0BLAMM 3 BUKJTFOYEHHAM LIMBINTbHUX
3i cthepwm ix pii''. Kpim TOro, 6arato HauioHanbHUX CUCTEM BINCbKOBOI OCTULi nigna-
ratoTb peBisii Ta peddopMyBaHHIO 3 METOIO NiABULLEHHA ePEKTUBHOCTI Ta CYMiCHOCTI
3 Mi>DKHapOAHWUMMW rapaHTiAMK npas JIoaNHN.

| CneujanbHui gonosigad OOH 3 nuTaHb He3aneXxHOCTi cy[oBOi BNagw, i Poboya rpyna
OOH 3 6e3nigcTaBHUX 3aTpMMaHb PEKOMEHAYIOTb 0OMEXXYBATU BilICbKOBY HOPUCONK-
Lito. Ix pekoMeHaaLiA FPYHTYETCA Ha «CyYacHUX TEHAEHLIAX PO3BUTKY Mi>KHAPOOHOro
npaea, CNPAMOBaHNX Ha 3a60POHY CyAIB Hag, UMBINIbHUMU 0coBaMK Y BiICLKOBUX TpU-
6yHanax»'2. Lle nuTaHHA cnif po3rnanaT B KOHTEKCTi OCTaHHIX NOAIN y MibKHapoOHOMY
3aKOHOOABCTBI 3 npas NoanHN, 0cobnmeo y cBiT/i npakTukn Komitety OOH 3 npas
NOONHY Ta NpakTUKK €BPONencbKoro cyay 3 npas aoavHun (ECIJT).

Y cBoemy 3BiTi Big 7 cepnHA 2013 poky CneuianbHuin gonosigady OOH 3 nuTaHb Hesa-
JNIeXXHOCTi cynAaiB Ta afBoKaTiB Ha3BaB MNeBHi OOMEXEeHHA LWOoAO0 CyA0BOro posrnany
LUMBINBbHUX Crpas Y BiICbKOBUX cypax:

«CypoBui po3rnag, UMBINbHUX CNpaB Yy BiliCbKOBMX CyOax MOBUHEH CYBOPO 06-
ME>XXyBaTUCb BMHATKOBMMM CNpaBammy CTOCOBHO LMBINIbHUX OCIO, NPUPIBHAHNX
00 BiNCbKOBOCY>K60BLiB B cuny ix hyHKLUiM Ta/abo reorpadiyHoi NpnCyTHOCTI,
AKi Nigo3pIoTLCA Y CKOEHHI NPaBONoOpYLLEHHA NO3a TEPUTOPIEID AepXKaBu, Ye-
pes LWo perynapHi cyam (micuesi abo nep>kaBn NOXOLXKEHHA) HE MOXKYTb B3ATH
y4acTb Y Cya0BOMY po3rnagi»'s.



«[Napn3bki MiHiMabHi cTaH[ap TV LWo[40 HOPM 3 rpas JII0ANHM 3a YMOB HaA3BUYalHoO -
ro craHy» Acouiauii MbxHapoaHoro npasa (1984) TakoX BKasyoTb, LLO:

«...UmBinbHi cyan noBmHHI matwn i 36epiratn 1OpUCAMKLIIO Hapg ycima npoueca-
MW MPOTU UMBINIbHUX OCI6 LWOAO rnopyLUeHb 6e3reKn Ta NoB A3aHnX 3 HUMM rpa-
BOMOPYLUEHb; MOPYLUEHHA OYAb-AKOro Takoro NpoBaAXXeHHA OO nepeaadi noro
[0 BiICbKOBOro cyay 4y TpmbyHany 3a60pOHAETLCA [KYpCrB AOA2HO HamMm]» 14,

Taki 3a60poHn MicTATbCA B OCHOBHUX MpUHLUMIax He3aneXXHoCTi Cy[AoBuX op-
raHiB, 3aTBepoykeHux leHepanbHoto Acambneeto OOH» 5.

Y 3aranbHomy KomeHTapi 32 go ctatTi 14 MidkHapoAHOro nakTy Npo rpOMaAfAHChbKi Ta
noniTuyHi npasa (1966) Komitet OOH 3 npaB ntoanHn 3a3HaynB:

«[Tono>keHHA cTaTTi 14 3aCTOCOBYIOTLCA A0 BCiX CyAiB Ta TpubyHanis, WO Ha-
nexkatb 4o cdpepm gii uiei cTaTTi, AK 3aranbHoi ropucauvkii, Tak i cneuianiso-
BaHMX, LUMBINTIbHUX YU BiICbKOBMX. KOMITET 3a3Havae, Wo y 6araTtbox KpaiHax
iCHYIOTb BIiICbKOBI ab0 cneujanbHi cyaun, AKi cyaATb UMBINbHMX 0Ci6. Xo4a lMNakT
He 3ab60pOHAE cyn Had UMBINMbHUMK 0cOBaMu y BINCbKOBUX abo cneuianbHMX
cygax, BiH BuMmarae, Wwob Taki cyam NOBHICTHO BiAMOBiganu BMMOram CTatTi
abo 0cobnmBMin xapakTep 3a3HaydyeHoro cyny. KomiTeT TakoxX 3asHauvae, Lo
Cy4 Hag uMBINbHUMK 0cobamm y BINCbKOBUX abo cheuianibHUX cygax MoXKe
BUK/IMKATX CEPrO3Hi NepewKoan oA CnpaBeanMBoro, HeynepemoXxeHoro Ta
He3aneXxHoro 3AiiCHeHHA npasocyanA. ToOMy BaXMBO BXWUTWU BCIX HeobXia-
HUX 3axopniB OJs1A Toro, wob Taki cyam Npoxoounm B ymoBax, AKi cnpaBdi 3a-
6e3neyvyoTb MOBHI rapaHTii, nepenbadyeHi y ctatti 14. Cyan Hap, uMBiNbHUMUN
ocobamu, WO NpPoBOAATLCA BiCbKOBUMUK abo crieuiasibHUMKU cygamu, MatTb
OyTV BMHATKOBMMMW, TOOTO 0OMEXXYBaTUCA BUNagKkamu, KoM aepkaBa-yyac-
HMLA MOXKE [OBECTH, LLJO TaKui Cy[0BMI NMPOLEC € HEOOXiAHUM | BUnpasAaHnm
06 EKTUBHUMUN Ta CEPHNOHUMU MPUYNHAMU | CTOCYETLCA KOHKPETHOro Knacy
ocib Ta npaBoropyLUEHb, AKI HE B 3MO3i PO3I/IAHYTN 3BUYalHI UMBINbHI Cyan
[KypcuB popaHo Hamu]» 6,

OTxe, 0OOHMM i3 MOXMBUX BUMNpaBLaHb 3BEPHEHHA 40 BiiCbKOBUX CyniB € 3abeane-
YeHHA edeKTUBHOro JOCTyny Ao npaBocynad. OgHak ue nepepbadae, Wo cuctema
BilACbKOBOI HOCTULIi BigNoBifae OCHOBHUM BUMOraM HEe3aneXxHOCTi CyaiB Ta cnpaBen-
NIMBOro Cyo0BOro po3rnaay.

OgpHieto 3 ronoBHUX NpobieM BiNCbKOBOI FOCTULI € MOLYK WAAXIB NiABUWEHHA He3a-
JIeXXHOCTI BilicbKOBUX cyaiB. ig yac aHanisy ehekTUBHOCTI Ta pechopmyBaHHA CuC-
TEeMM BilCbKOBOI IOCTULIT CNif BpaxoByBaTU MiXKHAPOAHI CTaHAaPTU 3 LbOro NMUTAHHA.
KowmiteT OOH 3 npaB noavHn 3a3Hayae, Wo BMMOra npo He3aneXxHiCTb CTOCYETHLCA:

«...Mpouenypn Ta keBanidikauii onAa NpM3HaAYeHHA CyaAniB, a TakoX rapaHTin
LWoao 3abe3neyeHHs iX NOBHOBaXKEHb, YMOB, LLO PErysoTb POSLUNPEHHSA, Ne-
penady, NPU3YNMHEHHA Ta NPUNUHEHHA iX (PYHKLUIiA, Ta haKTUYHOI He3anex-
HOCTI Cy0BOI BNaau Bif NofiTUYHOro BTpyYaHHA BUKOHABYOI Bnaaum abo 3ako-
HOOAaBYMX opraHiB»'.

BaraTo kpaiH MoaniKyOTb CBOI CUCTEMN BINCbKOBOI FOCTULi, BK/TIOYAKOUM B HUX LU-
BiflbHi efleMeHTn, 3 MeTo 3abe3neyeHHA BULLIOro CTYNeHdA He3aneXHOoCTi CyaoBoi
Bnaan. Hanpuknag, Bce yacTile crnpasu BiiCbKOBOCYX60BLIB pOo3rnAgatoTb NPOKY-
popu 3aMiCTb BINCbKOBUKX Oi3HABaYiB.

He3anexHicTb BiNCbKOBUX CYOAIB MOXHA 3MiLHUTW pPidHUMK cnocobamn. OgHum i3
Takux CrnocobiB € 36iNblUEHHA KiNlbKOCTi 3aMiH BiICbKOBOCTY>KOO0BLIB LMBINIBHUMMA



ocobamu. OgHak Lie He 03Havae, Lo OKPEMi CUCTEMM BiICbKOBOI FOCTULII B NPUHLMNI
He MOXXYTb 3a00BOJSIbHUTW BUMOTM Cy0,0BOI HE3aNeXHOCTI. Y aeAkmx kpaiHax CxigHoi
Ta LleHTpanbHoi €Bponun rapaHTii, WO 3aCTOCOBYIOTLCA OO0 UMBINBHUX CynAaiB, OoHa-
KOBO 3aCTOCOBHi [0 CUCTEM BIICbKOBOI toCcTuLii (Hanpuknagn, bonrapia, PymyHia Ta
lMonbLya).

OpHak y peAknx KpaiHax BiiCbKOBI Cyau BCe Lie pO3riiA4alTb CEPMO3HI MNOPYLUEH-
HA NpaB MOOWNHN, CKOEHI BINCbKOBMMM abo cniBpobiTHMKaMu cnyxoun 6esneku. Ic-
TOpUYHMI gocBig XX CTONITTA AEMOHCTPYE, WO BiliCbKOBa HOPUCAMKLIA B TaKuUX BU-
nagkKax 4acto cryryBasna iHCTPYMEHTOM NiATPUMaHHA 6€e3KapHOCTI TUX, XTO BYMHUB
rpybi NOpyLUEHHA NpaB toanHW. Lle 3Mycrno HauioHanbHi Ta MiXkKHapoaHi 3aLikaBneHi
CTOPOHU BCe 4acTille CTaBUTK Mig CYMHIB HEynepeaXXeHiCTb BiiCbKOBUX CyaiB npu
PO3rNAAi Ceprio3HNX MOPYLIEHb NPaB MIOANHW. X KPUTUYHE CTaBNEHHA 03HaYae, Lo
IOPUCOVKLIA HaO NUTaHHAMK NpaB JIIOANHN Mae byTu nepenaHa Bif, BiICbKOBMX 00
UMBINbHUX CyaiB.

Lle He 03Ha4ae, Wo YHUKHYTU 6€3KapHOCTI MOXHA NuLle Yyepes uMBinbHI cyam (Lo B
OeAkuX Bunagkax nocusoe 6e3kapHicTb). AKLLO cMcTeMa BiliCbKOBOI OCTULT cnpas-
AK BaXX/IMBUIN IHCTPYMEHT 60poTbbUn 3 6E3KapHICTIO Y BIICbKOBUX yCTaHoBax. Taki
cucTeMn MaroTb NiABULLEHY AOBIPY rPOMAnCbKOCTi Ta CAPUAKOTb MOCUMEHHIO 6o€-
30aTHOCTI 36POIHMX CUN.

OuiHIoI04M HEOOXIQHICTL pedhopM 3 METO MOCWUIEHHA HeynepeaXXeHOoCTi, cnig Bpa-
XOBYBaTU KOHTEKCT KpaiHW, 30Kpema, OCHOBHi OCOBG/IMBOCTI UMBINIbHO-BINCbKOBUX
BiHOCWH Ta posib apMii, a TakoX YCi rapaHTii He3anexXHoCTi Ta Heynepeo>KeHoCTi
BiNCbKOBUX CyLIB.

Tabnmug 3. TengeHuji
BiICbKOBOI tOCTULYji:
LMBINbHI Mogeni

Yecbka Pecny6nika Yecbka Pecnybnika ckacyBasa CBOK CUCTEMY BiiCbKOBUX
cynis y 1993 poui B pe3ynbTaTi NoAiTU4HNX Ta CoLiasibHO-eKo-
HOMIYHMX 3MiH Yy KpaiHi. LInBinbHi CyaoBi opraHn nepenHAnv Ha
cebe 3aBOaHHA BilICbKOBUX CyLiB.

Pocia CucTema BiCbkoBOI NpokypaTtypu 6yna pecdopmoaHa B 2017
poui i cTana YyacTuHol cuctemn 'eHepanbHOI NPOKypaTypw.

Binopycb VY 2014 poui 6yno ckacoBaHO CUCTEMY BilICbKOBOI KOCTULL
(BificbkOBY NpOKypaTypy Ta BiliCbKOBI cyau). 3aBoaHHsA
NPUTArHEHHA 0O KPUMiHAIbHOI BiANOBIAaNbHOCTI Ta Cy40BOrO
po3rnAgy nepcoHany BiNCbKOBOI Cry>kK6U nepenwwnn oo cucte-
MU CyAiB 3arasibHOi OPUCAVKLIi Ta NPoKypaTypw.

YKkpaiHa Y 2010 poui 6yno ckacoBaHo CUCTeMy BiliCbKOBYX CYAiB Ta
npokypopis. OgHak y 2014 poui BilicbkoBa npokypaTypa
BijHOBM/A CBOIO AiANbHICTb. Hapasi 3akoHoAaBui iHiliaTnem
OO0 BiOHOBNEHHA BIICbKOBUX CyAiB nepebyBatoTb Ha pO3-
rnAfi B NapnameHTi Ta eKCnepTHUX KOMICiAX.

MonpoBa Y 2010 pouj ckacoBaHoO BilCbKOBI Cyau Ta BiNCbKOBMX MPOKY-
popiB; NpUYOMy nepLui IHTErpOBaHO B CUCTEMY CYAiB 3arasibHoi
topycavKLii. NMoBHOBaXXEHHA BiICbKOBMX CyAiB NEPLUOI iHCTaH-
Lii nepefaHo cyaam nepLuoi iHcTaHLii 3arasbHOi opUCanK-
uii. LlAa amiHa 6yna BnpoBag)XeHa B Mexax OisbLu LUMPOKMX
CynoBUX pedhopMm.

Kuprusctan Y rpyaHi 2016 poky napnameHT KnprusctaHy BUKOHaB pe-
KoMeHpauii Komicii 3 nMTaHb cynoBoi pedhopmMm Ta ckacysas
BiICbKOBI CyaW.



AK BU3HA4YNTU KOHTEKCT AnAa pedopmu
BiUCbKOBOI HOCTULI?

AK ouiHUTN HeobXiAHICTb CTBOPEHHA YU pedpopMyBaHHA
BiliCbKOBOI IOCTULLii?

Cuctemu BINICbKOBOI OCTULI MOXYTb CTBOpIOBaTUCA, pechopMmyBaTmcAa abo ckaco-
ByBaTuCA y 6araTbOX Pi3HMX KOHTEKCTax. [leAki KpaiHn 3 gaBHiMM TpaguuiaMun Bil-
CbKOBOI IOCTULIi perynfapHO NpoBOAATb aHanisa ePeKTUBHOCTI CUCTEMU 3 METOHO i
BOOCKOHaneHHA. EcekTUBHICTb cucTteMun Ta ii BignoBigHICTb OCHOBHUM npasam Jto-
OVHU 4acTO € OAHMMN 3 OCHOBHUX KPUTEPIIB, LLIO BUKOPUCTOBYIOTLCA B NPOLECi TaKo-
ro aHanisy etpeKTUBHOCTI (Hanpvknaa, AscTpasnia Ta KaHaga).

3Ha4yHMM € BM/IMB NPakTUKM MDKHAPOAHUX OpraHiB Ta CyAiB 3 KOHTPOIO 3a A0TpU-
MaHHAM MpaB AOUHN Ha CUCTEMM BICbKOBOI OCTULIi. AK 3a3HaveHo B Tabnuui 3,
peAki kpainm CxigHoi Ta LieHTpanbHoi €Bponun, a TakoxX KpaiHn KonuwHbLoro Paasax-
cbkoro Cotogdy ckacyBanu crieuianisoBaHi CUCTEMU BIMCLKOBOI IOCTULIT Ta iHTerpysa-
NN X'y cMCTeMy CyfiB 3arasibHOi FopuUcamKLUii. Y uboMy Npoueci NOMoXeHHA Npo npasa
NIOAMHN TaKoX 3irpann CBOK Posib.

Aki ocHoBHI Uini pechopm? lNMpouec pedhopMyBaHHA MOXe MPU3BECTU OO CePUNO3HUX
CTPYKTYPHUX 3MiH ab0 B AeAKUX BUNagkax Ao HU3KU 3MiH y npegMeTHIn ropucamkuii
BiCbKOBUX CYyAiB, 0OMeXxytoun iXHI0 cdrepy ropucamkuii. [NepcoHanbHa topucamkLin,
rapaHTii He3aneXHoCTi cyaniB, a TakoXX 3aCTOCOBHICTb rapaHTin cnpaBeasiMBoro
CyLOBOro po3rnAgy Ta TepuTopianibHa opraHisauia CUCTEMU BIMCbKOBOI IOCTULI, AK
npaswuo, TakKoX NianAralTb aHaniay epeKTUBHOCTI.

B AkoMy KOHTeKcCTi BigbyBaeTbcA pedopmyBaHHA? PedopmyBaHHA CUCTEMMU Bil-
CbKOBOI HOCTULi MOXKe BYyTM 4aCcTMHOK Bifbll LWMPOKOro NakeTy CyooBUX pedhopm,
a TakoXX Mo)ke 6yTu noB’A3aHe 3 (PyHOaAMEHTasIbHOKO 3MIHOK LMBINIbHO-BIMCbKOBUX
BiHOCWH Yy Aepykasi. Lle 0cobnmBo akTyanbHO y nepexigHuxX cycninbcTBax, Ae Mno-
TPiBHI NEpPeOCMUCTIEHHA MiCii 30POHMX CUN Ta ePEKTMBHE BMPOBALAXKEHHA NPUHLMMNY
LUMBINIbHOrO KOHTPOJIO Hag, 36pOHMMN CUMaMK.

OTXe, BaXXIMBO BpaxoByBaTW iCTOPUYHY Ta NpaBoBY CNaflUMHY KpaiHu, xapakTep ii
LUMBINbHO-BIMCbKOBUX BIAHOCWH Ta Micii 36poriHuX cun. KpiMm Toro, cnig posrnifaHyTH oc-
HOBHi 3aBOaHHA BiICbKOBUX. Y1 6epyTb y4acTb 36PONHi C1n y 3a6e3neYeHHi BHYTPiLL-
HbOI 6e3neKu i, AKLLO Tak, AKOIO Mipoto? AKMM € BU3HaYeHHA 36pOHUX cun (804 uinemn
BiICbKOBOI topmcaMKLIi)? AKi MibkHapoOHi 3060B’A3aHHA BUKOHYOTb 36pOoiHi cunnu? Yu
MOBWHHI BINCbKOBI CyOu TakoXX MaTy MOXNMBICTb po3rnAgaTu cnpasn 3a KOPOOHOM?
Bignosigi Ha Ui 3anMTaHHA JOMOMOXYTb MOACHUTU, YOro Mae JOCArTM cucTema Bil-
CbKOBOI IOCTULi Y KOHKPETHOMY KOHTEKCTiI.

O6cAr pedhopM MOXKe PISHUTUCA 3aJIEXHO BiJ, KOHKPETHOIO BUNAAKy Ta 3HAYHOK Mi-
POIO BifL KOHKPETHOIO KOHTEKCTY KpaiHW, Npo AKy naeTtbcA. HeobxigHicTe pechopm
MOXXe OyTV BMK/IMKaHa Takow MOAIEr0, AK 30BHIWHA arpecia abo BHYTPILHIN 36poii-
HUA KOHPNIKT, IO 3rogoM MOXe NpU3BeCTU A0 CEPNO3HMX 3MiH Y PYHKLIOHYBaHHI
CUCTEM BIiliCbKOBOI OCTMUIi. 3any4yeHHA 36poriHMX cun A0 3abe3neyeHHA BHY TPILLHbOI
6e3nekn MoXe TakoXX BNVHYTM Ha 06CAr IOPUCAMKLIT BiNCbKOBMX CYAIB.

KoHnikTHI Ta NOoCTKOHMNIKTHI cuTyauii, e icHye nigBuweHa notpeba y BianoB.i-
OanbHOCTI Ta NPUMMPEHHI, MOXYTb BMMaraTu NPUNHATTA cneuianibHnx abo TMMyaco-
BMX MONOXEHb NPO BiNCbKOBI cyan. OgHak y LboMy Npoueci He matoTb nigpuBaTtmcA
OCHOBHI rapaHTii cnpaseannBoro cygoBoro poarnany.
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3aB>xau cnig 6paTn 4o yBarv MibkHapogHi 3060B’A3aHHA 3 NpaBs NoANHM Ta BiAnoBia-
HICTb CUCTEMMW BINCbKOBOI OCTULII UMM 3060B’A3aHHAM. Lle cTocyeTbea ycix MOXn-
BUX KOHTEKCTIB pechopm.

Cnig peTenbHO npooymaTty, AKUA OOCBIL iHWMX KpaiH (CTOCOBHO npoueciB pechopm
Ta OTPUMaHNX BMCHOBKIB) MOXe NMPUHECTM Hanbinblie KopucTi pedopmatopam. Lle
MOXXe OyTW 0CO6MMBO aKTyaslbHUM, KOS NPaBoBi CUCTEMM TiCHO NMoB’A3aHi abo Ha-
nexxaTb 0O OJHi€i i Tiei XX npaBoBOi Tpaguuii (Hanpuknag, Asctparnis, KaHaga, Cro-
ny4yeHe KoponiscTeo Ta CLUA HanexaTb 40 NpaBoBOi Tpaauuii 3arasibHOro npaea i
3HaYyHO BUrpanu Big, [OCBigy pedopM OgHa OOHOI).

OpfHak y KOXXHOMY BMMaAKy Chif BpaxoByBaTW MiCLEBUIA KOHTEKCT Ta 06CTaBUHM.
Xoya Hu3Ka KpaiH y NeBHOMY perioHi MOXYTb MaTh CXOXWN JOCBiA peopMmyBaHHA
BIMCbKOBOI toCcTuMUii (Hanpuknag, y JlatuHeskin Amepudi, MNiBaeHHO-CxigHin Asii abo
LlenTpanbHrin Ta CxigHi €Bponi), cnTyauia B AeAKUX KpaiHax AOCUTb cneumdiyHa
(Hanpuknag, B Ykpaini, ne cynoBi opraHn CTUKaTbCA 3 BUK/TMKOM 3anpoBaayKeHHA
JucumnniHapHoi Ta KpMMiHanNbHOI BiANOBIAANbHOCTI AK BiNICbKOBOCNY>XOO0BL,B, TakK i
4ynieHiB 4OOPOBOLYMX BaTaNbAOHIB).

PeTenbHe ouiHioBaHHA noTpeb cnif NpoBecTU AKOMOra paHille, A0 Po3pobrieHHA
OyOb-AKOro KOHKPETHOro nnaHy pecopmM. Taka OuiHKa Mae NOACHUTU Pi3Hi PiBHI Nn-
TaHb, AK 3a3Ha4YeHO B Tabnui 4.

Kpim Toro, HeobXxigHO CTBOPUTM MEXaHiI3M KOHCY/bTaujin, AKNA rapaHTye epeKTUBHY
y4acTb YCix 3auikaBneHux cTopiH. Cnig TakoX npoaHanisyBaTu BUTpaATU Ta BUFOAMU
BiL pedopm, crig BU3HAUMTM Ta ONPUSIIOAHUTL OCHOBHI Uini M HeobxigHi 3axoan. B
NPOoLECi OUiHIOBaAHHA NoTpeb MaroTb OyTW 3apiaHi NpeacTaBHUKN BINCbKOBUX yCTa-
HOB, YNIEHW YCiX MA0OK Bnaguv, eKcnepTu Ta NpeacTaBHUKM rPOMaaaHCbKOro Cycnifb-
cTBa. 3a NoTpebu TakoxXX MOXKHa 3any4ymTu Mi>DKHApPOOHUX eKcnepTiB. Y 3aKOHOOaB-
CTBI cnig nepenbaynTy MexaHiaM perynapHoro aHanidy epeKTUBHOCTI (Hanpukniag,
pocsig KaHagn'®).

PekomeHayeTbCcA 3acTOCOBYBATW LINICHAN Nigxig 0o npouecy peopMyBaHHA, 3a AKO-
ro BiICbKOBI CyaM Ta BINCLKOBI NPOKYpaTypu po3rnAfaloTbCA Ta OLiHIOTLCA AK Tic-
HO B3aEMOMOB’A3aHi YaCTMHU OJHIEi cUCTeMU (OfHaK y 6araTbOX BUMNaaKax BiICbKOBI
cyOm Ta BINCbKOBI MpokypaTypy pedopmytoTbCA okpemo). MaTepianbHi Ta npouecy-
anbHi HOPMWY KpUMiHAIbHUX Ta AUCUMMIIHAPHUX Npoueayp MOXyTb NnoTpebyBaTu aHa-
nigy epeKTUBHOCTI (Hanpuknaa, AouinbHO 06’eqHaTU PisHi AUCUMniHapHI NONOXKEHHA
B €EAVHUIA aucumniiHapHuin kogekc). Kpim Toro, peopmmn cMcteMu BiiCbKOBOI HoCTULj
MO>XYTb NPOBOAUTUCA B MeXax BiNnbll LMPOKUX pedhopm cekTopy 6e3nekun. Y Takomy
BUMNAAKY NpoLec 3MiHM CUCTEMU BINCLKOBOI HOCTULii Mae ByTW NOB’A3aHUIA 3i 3MiHa-
MW YyCbOro cektopy 6e3nekun. Hanpuknapg, npouec oeminitapusallii ycTaHOB CEKTOPY
6e3nekn Ta 3abe3neyeHHsA YiTKIWOoro po3noniny KoMneTeHLin Mmoxe 6e3nocepenHb0
BMAMBATM Ha MaTepianbHUA Ta NEPCOHANbHUIA aCNeKTU BiNCbKOBOI FOPUCANKLII.

Ba>knMBUM NUTaAHHAM € TaKOX Te, AK CUCTEMA BiiCbKOBOI FOCTULIi MOB’A3aHa 3 iHWNMK
iHCTpYMeHTamMu NpaBoBOro 3axucTy. Hanpuknan, pedopmaTopuy NOBUHHI BpaxoByBaTu
HaABHI MeXaHi3aMu1 NoJaHHA cKapr Ta KOMMETEHLIO BiICbkOBOro ombyacmeHa. baxkaHo,
LWo6 BigNoBigHI MexaHi3Mn nogaHHA ckapr 6ynu CTPYKTYPOBaHi TaknMm YMHOM, Wwob 3a-
6e3nevnTn BiOCYTHICTb Ay610BaHHA 3 iHWNMK 3acob6amMum NMPaBoOBOro 3axXUCTY.

LLlo cnia BpaxoByBaTu npu po3po6sieHHi 6roakeTy?

Po3amip cnctemmn BiiCbKOBOI IOCTULT Mae 3anexxaTtu Big, po3Mipy BiAnoBioHUX 36poii-
HWUX cun. BinbLe Toro, KinbKiCTb BiMCbKOBUX CYAiB i CYOAiB Ta CTPYKTypa BiICbKOBUX



CyhiB TakoX BM3HaA4YalOTbCA HAABHOIO MOAEJIIO BINCLKOBOI tocTuuii. Hanpuknag, y ri-
6pnaHUX cncTemax KinbKiCTb CyTO BINCbKOBUX CyAiB 6yae obmexxeHa.

PiBHi cyniB Ta TepuTOpianibHa opraHisauia BiliCbKOBOI OCTMUIi TEX BMMBalOTb Ha
po3mip Ta OHOXET CUCTEM BIMCbKOBOI toCcTumuii. KpaiHu, AKi po3MiwyloTb BiliCbka
3a KOPOOHOM, MOXYTb PO3r/AHYTU MOXK/IMBICTb CTBOPEHHA BINCbKOBUX CYAiB Yy Me-
»Kax 3aKkOpAOHHUX BiicbkoBMX 06’ekTiB. Okpemi cuTyauii, Taki AK 6araTOMOBHICTb,
Takox 36inbWwyloTb BUTpaT. Hanpuknag, y Wsenuapii 0o kaHuenApin BiiCbKOBUX
CyniB HanexaTb HiMeLbKOMOBHi, (PPaHKOMOBHI Ta iTasloMOBHi Bigainu. OTxe, y Takux
BUNagKax cnig nependaynty 4oaaTkoBi BUTpATU OnAa 3abe3nevyeHHA ePeKTUBHOCTI
BilNCbKOBOI tOCTMLi.

BropkeT cucTemn BiiCbKOBOI IOCTULT 3anexnTb Big KpaiHn. OgHak 3aranbHe iHaH-
CyBaHHA Mae OXOMJtoBaTU OCHOBHI MUTaHHA, WO CTOCYOTLCA PYHKLUIOHYBAHHA CUC-
TeMu BiNCbKOBOI toCcTULii. DiHAHCYBaHHA TakKOXX Mae CTBOPUTU coLianbHi rapaHTii ana
cynaiB Ta 3a6e3neynTy iXHIO PiHAHCOBY HE3aNeXHICTb.

BlogxxeTu cnuctem BIMCbKOBOI HOCTULIi HACTO BKNKOYAOTLCA A0 PIYHOro 060POHHOIO
6roaxeTy, 0cobnMBO B KpaiHax, Ae BiNCbKOBI CyAN € YaCTUHOO BilICbKOBOI YCTaHOBMW.
AKLWo cncTema BiCbKOBOI OCTULII NiANOPAOKOBYETLCA LMBIMbHIA CyA0BI CUCTEMI,
6roXeT BICbKOBUX CYAIB, AK NpaBuio, BKIOYAETLCA OO 3arasibHoro Aep>XXaBHOro
hiHaHCyBaHHA CUCTEMM CYLiB 3araibHOi FOPUCANKLII.

PiBeHb MutaHHA

Tabnunus 4. OCHOBHI

3aranbHa cuTyauia
Ta HauioHaJibHa
3aKoHoaaBu4a 6a3a,
a TaKOoXX MidDKHapopHi
TeHpeHuii

Ta 3060B’A3aHHA

LusinbHO-BicbKOBa
cniBnpauA

3akoHO4aBCTBO Npo
BiliCbKOBY OCTHULIiIO

NUTaHHA 075 CTBO-

peHHs abo pedop-
AKi iCHYI0Tb CcyyacHi TeHaeHLUii Ta Mi>KHapogHi cTaHaapTn y MyBaHHS BIiCbKOBO!
BilNCbKOBIV cnpasi? roCcTuLji

Ak 3a6e3neynTn JOTPMMaHHA MDKHapOOHMX CTaHaapTiB Ta
3060B’A3aHb?

AKi MibkHapoaHi 3060B’A3aHHA KpaiHW Woa0 npas NoanHn
cnif BpaxoByBaTu?

XTO € 3alikaBieHMM CTOPOHaMK BilICbKOBOI FOCTULi 3ara-
IOM Ta npouecy pedopm 30Kpema i AKa ixHA ponb?

AKniA cTyniHb @BTOHOMHOCTi 36POVHUX CUN Y KPaiHi?
LLlo cnpn4rHUNo HeobxigHicTb pechopm?

Yu cnig BpaxoByBaTN KOHKPETHY HalioHanbHy cUTyaLito,
Hanpuknag, MOCTKOHMNIKTHUIA CTaH Y1 CTaH BiiHN?

fAka npupopa uMBINbHO-BINCbKOBMX BIAHOCUH?

Ak opraHizoBaHo odiLinHWI Ta HethopMasbHUIA LMBINbHUA
Harnan?

Y MOXXIIMBO NignopAOKYyBaTK BiiCbKOBOCY>XO0BL,iB C1C-
TeMi cyiB 3araibHOi OPUCANKLi?

AKi 3B’A3KM Mi>XX LIMBINIbHOIO Ta BiICbKOBOI IOPUCONKLIAMMN?
Yum umBinbHe HaceneHHA Moxe 6yTy KOPUCHUM A1A Bild-
CbKOBOI IOCTULLi?

Aknmn € npaBoBi Tpaguuii kpaiHn?

AKi 3aKOHM Ta NOMOXXEHHA LL0A0 BilAiCbKOBOI KOCTULLi 3aCTO-
COBYIOTbCA B Lieli 4ac?

AKi iCHYIOTb He0NiIKN YHHOrO 3aKoHoAaBcTBa?

AKi HopMK HauioHaNbHOro 3aKOHOA4ABCTBA CNif B3ATU A0
ysaru?

AKuMm € 6a4eHHA cnpaBenIMBOCTI, NPaBoONoOpPAAKY B KpaiHi?
AK Le 3aKpinneHo B KOHCTUTYLi?
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OpraHisauin e Ak 3a6e3ne4nTn He3asnexHicTb CUCTEMU BilICbKOBOro
BiiCbKOBOI lOCTULIi npasocynnA?
e AKnMK € HeOOXiAHUI PO3MIp Ta 6IOOXKET CUCTEMU BIICbKO-
BOI FOCTULYI?
e flka KinbKiCTb piBHIB BINCbKOBMX CyAiB € AOCTATHLOIO?
e fka TepuTOpianbHa opraHisauin € 4OpeyYHo?

®DyYHKLiIOHYBaHHA e flk 3a6e3neynTy cnpaBeanvBmiA Cya0BUA PO3rnAaa?
BillCbKOBOI toCcTuULii e Yy cnig 3any4aTtu UMBINbHUX OCI6?

e Yy gocTaTHbO KBanihikoBaHUX UMBISIbHUX IOPUCTIB, LLOO
6paTu y4acTb y po3rnafax crnpas y BiiCbKOBUX cynax?

e flka nigrotoBka 6yna 6 Heob6XigHOW ANA UMBINbHUX CYAAIB,
06 BOHM MOrIM edpeKTUBHO PO3rNALaTH BiliCbKOBI NpaBo-
NOpPYLLIEHHA?

e  fIKi OCHOBHi He[oMiKW B ynpasiHHI Ta (OyHKLIOHYBaHHi
BilAiCbKOBOI HOCTULi?

e Ak pearyBaTu Ha Ui HeAOMiKN?

Aka ponb napnameHTy?

lMapnameHT NOBMHEH MaTy MOBHOBAXXEHHA MPUIAMAaTX 3aKOHOAABCTBO AJ1A BiliCbKO-
BOi lOCTMUIi Ta 3aTBepoKyBaTy BiANoOBigHMI 60oKeT. MapnameHTCbKi KOMITETU 3
nMTaHb 060POHM MOBMHHI 6paTh y4acTb Y NPoUECi MNiArOTOBKM BiNCbKOBOrO 3aKOHO-
pasctBa. [ig yac pecdopmyBaHHA Li KOMITETM MOXYTb BAOCKOHAsOBaTU BiNCbKOBE
3aKOHO4ABCTBO Y chniBnpaui 3 NpeacTaBHMKaMM BiICbKOBOI Ta LMBINIbHOI CyA0BUX
CUCTEM Ta BMKOHAaBYOI rifiku Bnagu. Ha ubomy etani napnameHT MoXe TakoX 3any-
yaTu eKCrnepTiB 3 BilICbKOBOro npasa Ta NpPeACTaBHUKIB LUMBINIbHOrO HaceneHHa s
y4acTi B po3pobsieHHi 3aKOHY abo 06roBOPEHHI MPOEKTY.

3aranom icHye aBa piBHi KOHTposto. MapnaMeHT MoXxe CTaBUTU NMUTaHHA LWOAO Hesa-
NIeXXHOCTI BiAICbKOBOro NpaBoCcynanA, AKLWO, Hanpuknag, 3BiT BiACbKOBOro Yu napna-
MEHTCbKOro ombyacmeHa abo reHepasibHOro iHCNEeKTopa BUKNKaE CEPrO3Hi 3aHeno-
KOeHHA. MapnameHT MoXxe 06roBoproBaTh AK BHOOXKET, TaK i iHWi 3arasbHONOAITUYHI
MUTaHHA, a TakoXX HeobXigHICTb pedopMyBaHHA HAABHOI CUCTEMM BIICbKOBOI FOCTULYj.

[MapnaMeHTCbKi KOMITETU MOXYTb AeTalbHiwe obrosoptoBaTh OeAKi KOHKPETHi nu-
TaHHA; NapiaMeHTCbKUI NPaBoBUN KOMITET, KOMITET 3 MMTaHb 060POHN Ta 6eanekun
Ta KOMIiTeT 3 npas NIIOANHU MOXYTb 3aMaTuUCb (PYHKLUIOHYBaHHAM CUCTEMU Bild-
CbKOBOI IOCTULIi B Me)ax BifMOBiAHNX MOBHOBaXXeHb. AKLLO OiANbHICTb BiiCbKOBUX
CyAiB CTOCYETbCA NUTaHb HauioHaNbHOI 6e3neKkn, MoXyTb BYTK 3arny4eHi genytaTtu
3i cneuianbHUMN FOPUANYHUMW MOBHOBaXXEHHAMMU OOCTYNY [0 CEKPETHOI iHdopma-
L.

Aka ponb iHCTUTYTIB BiNCbKOBOro oméyacmeHa?

[HCTUTYT BINCbKOBOro ombyacMeHa abo/Ta reHepanbHUM iHCNEKTOP Lil0Tb OKPEMO
B, CMCTEMM BIICbKOBOI OCTULi"®. BOHW 34iNCHIOTL HarnAg 3a 36pONHNMN crunamu.
OpfHak BOHM TaK0XX MOXYTb CNPUATN €PEKTUBHOMY 3aXMCTY OCHOBHUMX NPaB BiICbKO-
BOCY>X60BLiB. [HCTUTYTM BINCbKOBOro OMOyACMeEHa MOXKYTb CAPUATY NiA3BITHOCTI Ta
afgMiHICTpaTUBHIN ePeKTUBHOCTI y 36POMHMX Cunax.

V neAkunx BunagkKax BinCbKOBUI OMOYACMEH / NpeACTaBHUK napsiaMmeHTy abo yrnoBHO-
Ba>KeHWI NpeacTaBHUK 36PONHNX CUIT MOXYTb HanexXaTu A0 rpyny napaamMmeHTCbKo-
ro Harnagy 3a 36poriHuMu cunamu (Hanpuknag, HivewynHa, Hopseria Ta YkpaiHa).



3asBnyan BiliCbKOBUI OMOYACMEH Mae crnpaBy 3 OKpPEMMMW CKapramu BiliCbKOBO-
cnyxo6osLiB. BiH abo BoHa po3cnigye MOX/MBI MOPYLUEHHA NpaB JIIOANHN Y BiICbKO-
Bil cchepi Ta Hapae pekomeHpauii, Wo6 3anobirt iX NogasboMy MOBTOPEHHIO.
KpiMm TOro, 00 KOMMNeTeHL,i BIACbKOBOro OMOYACMEHA MOXE HanexaTu HafaHHA pe-
KOMeHpauil Woao nokpalleHHA (PyHKLUiOHYBaHHA BiNCbKOBOI YCTaHOBW 3arasioMm Ta
YCYHEHHA Byab-AKMX HeOonikiB cuctemun. Taki pekomeHaauii, AK NpaBuo, He MatTb
IOPUANYHOI CUNK, ane MOXYTb MaTu 3HaYHI HacnioKun AnA BiNCbKOBOI yCTaHOBM Ta 3a-
OXOTUTW HOBI iHiLiaTUBKM AnA pedopm BiNCbKOBOI cdhepn. PekomeHaauii BinCbKOBOro
OMOByACMEeHa MOXYTb TakOX CMPUATU PiSHUM pedhopmam CUCTEM BiiCbKOBOI OCTULLi
(B ABcTpanii Om6yacmeH cun o60poHY Bidirpas Taky posb).

BincbkoBun omMOyaCMEH MOXKE BKJTHOUUTU OO CBOMO LOPIYHOrO 3BiTY A0 NaprameHTy
creujasibH1IA PO34in NPO NOPYLUEHHA OCHOBHMX MpaBs, AOMNYLWEHi B NPOLECi 3A4iINCHEHHSA
npaBocynnA y 36poriHnx cunax. Y cBoemy 3BiTi BiH MOXKE HarofoCUTN Ha OCHOBHUX He-
Jonikax KpuMiHanbHUX Ta AMcumniiHapHMX NpoBadXXeHb Ta BHECTU NPono3uuii Woao
iX nogonaHHA. Hanpuknag, YNOBHOBaXXEHU naprameHTy 3 nuTaHb 36POVHUX CUI
HimevunHn y cBoemy LwopivHoMYy 3BiTi 3a 2015 pik 3BepHyB yBary naprameHTapis Ha
«HE3PYYHOCTI, AKX 3a3HalOThb XiHKW Ta YOOBIKM Yepes3 HaaAMIpHO TpuBasne aucumnnii-
HapHe NpoBaaXKeHHsA»20, BiH TaKOXX YiTKO 3aABMB, LU0 «3ab0poHa nigieramm nogasatm
K/I0NOTaHHA YNOBHOBa)KEHOMY MapiiaMeHTy 3 MUTaHb 36PONHNX CUMT KapaeTbCA 3rigHO
3 BilcbkoBO-KpMMiHANMbHMM KOOEKCOM AK "3abopoHa ckapr' i nig yac 3BMYanHoOro pe-
XXMMy poboTH, i M Yac PO3MILLEHHA 3a KOPAOHOM»2!,

B ABscTpanii icHye yHiKanbHUIA MeXaHi3M He3aneXXHoro agMiHicTpaTUBHOro Harns-
Oy 3a CUCTEMOIO BIICbKOBOI OCTULi, AKNIA 3aiNcHI0E ['eHepanbHUin iHcnekTop Cun
06opoHn ABcTpanii??. 'eHepasbHU IHCMEKTOP MOXXE PO3rnAnaT OKPeMi ckapru
Ta NPoOBOAUTU HE3aNEXHUN ayanT CUCTEMHUX NMUTaHb, NOB’A3aHUX 3 ePEKTUBHUM
dYHKLIOHYBaHHAM cunn 060poHW. BiicbkoBOCTY>XO0BLji MOXYTb NoAaBaTu KNonoTaH-
HA [eHepanbHOMY iHCMEKTOPY LWOAO 3anpornoHOBaHMUX YAOCKOHaNeHb CUCTEMU Bild-
CbKOBOI lOCTULT (OMB. OOBIOKY 2).

eHeparnbHUI iHCMEKTOop Ai€e B Mexax cuctemn obopoHu; ogHak 1oro abo ii nocaga
3anunwaeTbCA He3aseXxHO Bif BepTMKani KOMaHayBaHHA, WO € CYyTTEBUM 3aXMCTOM
Bil, 30BHILLHBbOrO Br/IMBY.

VY kpaiHax CxigHoi i LleHTpanbHoi €Bponu Ta konuwHboro CPCP gitoTe Tpu mogeni
BiliCbKOBOro omMbyncmeHa:

1) 3aranbHi KaHuenApii ombyacMeHa 6e3 creLianizoBaHoro Nigpo3ainy anAa posrna-
Oy BiICbKOBUX NMUTaHb;

2) kaHuenApii ombyocMeHa 3i cneujanisoBaHMM Migpo3ainiom / npeacTaBHUKOM
36ponHux cun (Hanpuknag, YkpaiHa, lpy3is);

3) cneuianizoBaHni iIHCTUTYT BINCbKOBOro oMbyacmeHa (Hanpuknag, KupruscraH).

Yci 3a3HaveHi BapiaHTX MOXYTb Pi3HOIO MipOto BNAMBATU Ha PYHKLIOHYBaHHA CUCTe-
MW BiNCbKOBOI IOCTULII WNAXOM e(PEeKTUBHOrO 3AiIMCHEHHA NMOBHOBaXXeHb. BoHn mo-
XXYTb HagaBaTu pekoMeHaauii Woao BAOCKOHANEHHA IOPUANYHOI NPaKTUKK, a B ge-
AKNX BMMNagKax TakoX peani3oByloTb MPaBO Ha 3aKOHOOABYY iHiuiaTuBy. Y OeAKnx
KpaiHax BiiCbKOBUN OMOYACMEH Ma€ MOBHOBAXXEHHA KOHTPOJIOBATUN BUKOHAHHA CBO-
iX pekoMeHpauin i pobuTn nybnivHi 3aABKU Ta 3BITW.

Takox icHytOTb iHWI cneujanidoBaHi yctaHoBw. Hanpuknag, y J/InTsi BiNCbKOBOCYX-
6oBeLb, NpaBa AKOro 6yan NOpPYyLUEHi, MOXe 3BEPHYTMCA OO0 KomaHampa abo leHe-
panbHoro iHcnekTopa Cun HauioHanbHOi 060pOHMN. BOHM MOBUHHI gOCNianTn hakTn
Ta BXWUTK HeobxigHMX 3axoais?.
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DoBigka 2. FeHepanbHum iHcnekTop Cun o6opoHu ABcTpanii?

«[Nosunuito 'eHepanbHoro iHcnekTopa Cun o6opoHu AscTtpanii (FICOA)
3anpoBagms 'onoBHokomaHayBad Cun 060poHn oA 3abes3neyeHHn 3a-
cobiB aHanidy e@eKTUBHOCTI Ta ayAuTy CUCTEeMU BiNCbKOBOI HOCTUL,
He3aJsieXxHoi Bif, 3BMYanHOI BepTuKani komaHayBaHHA. Lle Takox cno-
Ci6 BUKPUTTA Ta po3rnAgy NoMUIOK BiNCbKOBOI IOCTULIT, LWO6 YCYHYTH
npu4nHn 6yab-AKOi HecrnpaBennmBocTi. CTOCOBHO CUCTEMMU BiNCbKOBOI
toctuuii NICOA:

* OTPUMYE NOJAHHA Ta po3rnAgae ckapru;

* NPOBOAUTbL OMNALN Pe3yNbTaTUBHOCTI;

* Hapae nopaau;

* CnpuvAE NigBULLEHHIO 06i3HAHOCTI Ta BAOCKOHAEHHIO.

MogaHHA MOXXYTb ByTW OTpUMaHi 6yab-AKOK 0CO60H0 3 ByAb-AKOro NUTaH-
HA, O CTOCYETbCA BIICbKOBOI IOCTULi, Hanpuknaga,;

* 3/10BXMBaHHA BNafoo / npoLecom;

* BiOCYTHICTb npouecyanbHOoi cnpaBennBoCTi;
* YHUKHEHHA HaNneXHoro CyJo4YnNHCTBA;

* NPUKPUTTA Ta 6e3aiANbHICTD;

* HEe3aKOHHi MOKapaHHA;

* BiKTMMIi3aLifA, nepecnigyBaHHA, MOrpo3n, 3anAKyBaHHA, 3HYLAHHA Ta
CNOTBOPEHHA (haKTiB;

+ 3anponoHoBaHi BAOCKOHAIEHHA BiICbKOBOI HOCTULi».

AKa ponb KOHCTUTYUINHUX cyAiB?

KOHCTUTYUINHI cyan MarTb MOBHOBaXKEHHA TIIYMAuyuUTU KOHCTUTYLIIO, MepeBipATH
KOHCTUTYLINHICTb 3aKOHOA4ABYMX aKTiB Ta BUPiLyBaTU KOHCTUTYLiINHI Cynepeydkn Midxx
Pi3HMMMU rinkamn Bnagun. Takui cya MoXe CyTTEBO CPUATU PO3’ACHEHHIO MUTaHb, WO
CTOCYIOTbCA BiNCbKOBOI HOCTULj.

Y peAknx KpaiHax KOHCTUTYLiHI cyam BigirpaBann NomiTHY posib B OOMEeXeHHi Bin-
CbKOBOI0 NMpaBocynanA WoAo npas JAuHN (Hanpuknag, Koiymb6ida) i BogHo4ac cnpu-
ANW 3MILHEHHIO NOro He3aneXXHoCTi (Hanpvknag, TypeyynHa). B iHWnX KpaiHax KoH-
CTUTYLINHI CyAM 3HAYHO 3BY3WUIN NOHATTA NPaBOMOpPYLUEHb, NOB’A3AHUX 3i CNy>K60t0
(hanpuknag, liBaeHHO-AbprkaHcbka Pecrnybika).

Taki TMn1 cyaoBuUX pilleHb MOXYTb CIPUYMHUTY pedPOPMyBaHHA BiICbKOBOrO 3aKOHO-
hascTBa. B peAkunx BMnagkax KOHCTUTYLINHI Cyan MOXXYTb CXBasIlOBaATU PO3LUMPEHHA
BiICbKOBOI FOPUCAVIKLIi A4/1A OXOMNEHHA NPaBonopyLUeHb, MOB’A3aHNX 3 6e3neKoto abo
TEPOPM3MOM, CKOEHMX LIMBINIbBHNM HACENEHHAM (Le HegaBHoO BigbynocA B [lakucTaHi).



OTxe, ponb KOHCTUTYLINHUX CYAIB 3aNeXWUTb Bif, HAUiOHANbHOrO KOHTEKCTY — iXHi
ponb Ta penyTauia MOXYTb PI3HUTUCA 3aNEXHO Bif, KpaiHW.

Cnoco6u po3po6rieHHA BiaNOBIiAHOro 3aKoHoAaBCTBa

KoHuenTyanbHi MeXi BIiCbKOBOro 3aKOHOOABCTBa YTOYHIOTH 3adganerigb. Cnig,
YiTKO BM3HAYUTW Lifli HOBOro 3akKOoHO4aBCcTBa. Ha noyaTKoBMX eTanax npouecy pos-
po6eHHA pO3rnAafaTb Taki MMTaHHA:

+ noTpeba B HOBUX MOMOXXEHHSAX;
* IOPUONYHI Ta IHCTUTYLINHI HACNIOKW;
* eKOHOMIYHi Ta coujianibHi HacnigKu.
A Takox:
+ aHanis npobsiemMn Ta OCHOBHMX 3aBAaHb Woao ii BUPILLEHHA;
* BW3HAYEHHA BUTPAT, BUrOAM Ta HACNiaKiB;
* KOHCynbTauji i3 3auikaBieHMMM CTOPOHaMK;

* aHanis NpakTUKN y CUCTEMi BINCbKOBOI KOCTULii 3 0COBIMBUM aKLIEHTOM Ha O0-
TPUMaHHi OCHOBHWX CTaHAapTiB NpaB NoaMHW. Takuii aHania Moxke NpoBooUTUCH
y MeXkax npouecy aHanisy eqpeKTUBHOCTI.

KoHcynbTauii MaloTb BaX/MBe 3HAYEHHA ONA npouecy NiAroToBKM 3aKOHOOAaBYMX
akTiB. BoHM niaBuLLYytOTb NPO30PICTb PO3POBIEHHA MUTAHb MNONITUKM Ta NPOMOHYIOTh
HOBI 3aKOHOAABMI iHILLiIaTUBX 3 MOCUNEHOIO NErTUMHICTIO.

Mpouenypu NogaHHA 3aKOHOAABYOI iHiLiaTMBM MaloTb OYyTWU BU3HAYEHi 32KOHOM
i MOXYTb Pi3HUTUCA B Pi3HUX KpaiHax. LLvpoke KOMO HauioHanbHUX 3auikaBneHnx
CTOpIH, 30KpeMa UMBIfbHI Opraxisauii, MOXXyTb BMMarat pedopm BiliCbKOBOI HOCTU-
Lii Ha OCHOBI OBrpPYHTOBAHUX apryMeHTiB; KpPiM TOro, AeAKi 3 HUX MOXYTb BHOCUTHU
KOHCTPYKTUBHI Npono3uuii. BukoHaB4i opraHn abo napnameHTCbKi KOMITETU MOXYTb
po3pobnATHN 3aKOHOAABYI aKTK ANA BOOCKOHAaNEeHHA 3MiH. BHOCUTM nponoauuii woao
BOOCKOHaNIEHHA NPOEKTY MOXYTb AK He3asexHi aHaniTUYHi LeHTpu, Tak i npeacras-
HUKK cekTopy npasocynaA. OpraH, BignosigansHUn 3a NpaBoBi pedhopMur, NOBUHEH
3abe3neyvnTi HaNeXXHUN po3rnAag TakmMx Npono3unuin.

Y npoueci cknagaHHA NPOEKTY NEBHOK MiIpOK MOXYTb OiUiiHO chiBnpautoBaTu
[ep>kaBHi opraHun Ta HeypAQoBi opraHisauii, Hanpuknaa, NPoBOAVUTU KOHCYNbTaLii
Ta poboui Hapaau Wwoao NPoeKTY. Taki 06roBopeHHA MOXYTb TaKO>XX NMPOBOANTU-
CA Ha piBHI NapiameHTCbKNUX KOMITETIB, W06 30CepeanTuUCh Ha HamBa kNMBILLINX
nuTaHHAX. [1nAa 06roBopeHb MoXKe 3Hafo0bUTUCh Y4aCcTb MiXKHAPOOHMX YCTAHOB Ta
ekcnepTiB. [1nA BOOCKOHANEHHA NPOEKTY cnif 6patn A0 yBarn cy4yacHi TeHaeHuii
Ta nepenosi npakTuMkW. MNMapnameHTCbKi OOCnigHI cny>bu, ekcnepTHa cninbHOTa
Ta CniBpOBITHUKN KOMITETIB TaKOX MOXYTb 3p0O6UTU CBill BHECOK Y MpoLec pos-
pPOBEHHA.

lMpouec nigroToBKM 3aKOHOOABYMX akTiB Mae€ BiAnosigaTyu NeBHUM HOpMam Tex-
HiYHOI Ta MOBHOI AKOCTI. MOBa IOPUANYHUX TEKCTIB MOBMHHA BYTU AKOMOra YiTKi-
Wwoto. 3aKoHoAaByi akTu NOBUHHI BYyTW NOCNIAOBHMMU, 3PO3YyMiNUMK Ta JOCTYM-
HUMMK ON1A KOpUCTyBaYiB (Le 0Co6/IMBO BaXXNMBO AJ1A BiINCbKOBOro KPUMiHANbHOro
3aKOHOOAaBCTBA).

VY [eAkux KpaiHax 3akOHM Mpo BiiCbKOBY OCTULIKO € CTUCIIUMU Ta 3arafbHUMK; MiC-
TATb NULIe HaMHeobXiaHilli NOMOXEeHHA Ta NocunalTbCA Ha BiAMOBiOHE HalioHaNb-
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He 3aKOHOOAaBCTBO Ta Mi>XKHapoOHi cTaHAapTu. Y UboMy BUNAAKy OKpeMi HOpMaTUBHI
TEKCTU CTOCYHOTbCA KOHKPETHUX NUTaHb?. B iHWMX KpaiHax HauioHabHi 3aKOHOOaB-
4i aKTU LWOJO0 BiiCbKOBOI OCTUUIT € 6inblu AeTanbHUMKU (Hanpuknan, €ANHUN KOOeKC
BicbkoBoi tocTuuii CLUA).

Omxe, piBeHb geTanisauii 3aKOHOOABCTBA MPO BIiMICbKOBY HOCTULKO 3a5eXuTb Bif,
KpaiHu Ta ii npaBoBMX Tpaamuin. binbwe TOro, y 6aratbox BMNaakax BinCbKOBI KpUMI-
HasnbHi Ta AMcumMniiHapHi KOOEKCU Ait0Tb OKPEMO; BiiCbKOBI MPaBOMOPYLUEHHA TaKOX
MOXYTb ByTW BKJ/THOYEHI OO 3arasibHOro KpUMiHanbHOro KOAEKCY; a iHoAj AK Aucuu-
nniHapHa, Tak i KpMMiHasbHa BiAMOBIAABHICTb BiNCbKOBOCY>XO0BLIB peryoeTseA
OOHMM 32KOHOAABYNM aKTOM.

Uu € HeoGXiaHMM perynAapHUA nepernap?

Cnip perynApHO KOHTPOOBaTK AK BUKOHAHHA 3aKOHO4AaBYMX HOPM, Tak i ix Big-
MOBIAHICTb MIHANBMM COLiaNilbHUM YMOBaM Ta MiXXHapOAHUM BUMOram. Takox Mae
6yTn NpoBeaEeHO OLUiHIOBAHHA YMHHOIMO 3aKOHO4ABCTBA HA OOCArMHEHHA OYiKyBa-
HOI MeTu.

Ak 3a3HayeHo B «[MpuHUMNax 3gincHEHHA NPaBOCyAaA Yepes BiiCbKOBI TPUOYHaNN»:

«Kopekcun BICbKOBOI HOCTULIT MaloTb NignAraTy NepiogMyHoMy nepernagy B
He3anexXHin Ta Npo3opi hopmi 3 METO 3abe3neyeHHaA BiAnoBiAHOCTI MOBHO-
Ba>XEHb BINCLKOBUX TPUOYHaniB CyBOPI hyHKUIOHAsIbHIN HEObXiAHOCTI [Kyp-
CVB 0OOaHO Hamm]»25,

MexaHi3am perynApHoro nepernagy Mae BM3HavaTu HaUrocTpili noTpebu cuctemm
BilACbKOBOI IOCTULi Ta NPONOHYBaTW pekoMeHaaLii Woao noganblioro ii BoOCKOHa-
neHHA. Taknin MexaHi3m NoBUHEH 3abe3nedvyBaT MPUCTOCYBaHHA cUCTEMU 00 Byab-
AKNX 3MiH Yy NpaBoBOMY Ta MONITUYHOMY KOHTEKCTi MeBHOro cycninbctaa. BiH mae
BpaxoByBaTW AK HauioHasIbHi, Tak i MibXHapOAHi NpaBoBi 3MiHW.

Taknin aHania eheKTUBHOCTI MOXXe NPOBOAMTUCH NapaamMmeHTCbKUMN KOMIiTeTamu (y
cniBnpadi i3 30BHiWHIMK ekcriepTamm) abo He3aneXHMMK KOMICiAMU, 00 CKaay AKUX
Hane>xatb eKCrnepTu 3 BiiCbKOBOro Npasa Ta NpakTUKMW.

Mepernagm cnig NPoOBOAMTY He3anexXHo Ta 3abesnedyBaTi 3a5y4YeHHsA Pi3HUX CTOPIH.
[o perynapHoro nepernAagy matoTb OyTK 3anyyeHi AK BINCbKOBI, Tak i LMBISIbHI YMHO-
BHVKW. He3anexHi Ta HeypAaoBi opraHisauii MOXXyTb TakoXX 6paTu B HAX y4acTb.

O608B’A30K perynApHO aHanidyBaTu eqeKTUBHICTb 3aKOHOOABCTBa MPO BiAICbKOBY
IOCTULIIO MOXe ByTN 3aKpinsIeHo y BHYTPILWHbOMY 3aKOHOOABCTBI (Hanpukiag, 3akoH
npo HauioHanbHy 060poHy KaHaaw). Lle nonerwuTtb peBi3inHOMY opraHy perynApHe
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Dosigka 3. MexaHiamu nepernAaay cMcTeMu BiiCbKOBOI
tocTuuii: ABctpania, KaHaaga ta CLUA

AscTpania

Y 2005 poui KomiTeT 3aKopOoHHUX crnpas Ta MixkHapogHoi Toprisni CeHa-
Ty 3OINCHWUB nepernAg CUCTEMM BiAICbKOBOI IOCTULiT Ta onybnikysas 3BIiT
«EheKTUBHICTb CUCTEMM BilCbKOBOI tocTuLii ABCTpanii». MeToto Lboro
nepernAagy 6yno ouiHIOBaHHA 3MiH Ta BUSHAYEHHA HeOoOXigHOCTI nogasb-
LMX pedopm.

lMnaH poboTun rpynu nonArae y: NepeBipLi BUKOHAHHA BCiX MPUAHATUX pe-
KOMeHpaLin, BianoBigHOCTi HEObXioHMX pecypciB, CTPYKTYPHOI NpuaaTHO-
CTi CUCTEMU BINCbKOBOI FOCTULLii; BUABNEHHI CUCTEMHUX ONCLMMNNIHAPHUX
Ta agMiHICTpaTUBHMX NOPYLUEHb Y OiASIbHOCTI BiNCbKOBOI FOCTULLi; OLiHIO-
BaHHi 30aTHOCTI cucTemMmn 3abesneyyBaT HeyNepeaXKeHi Ta cnpaBeasnBi
pesynbTatn. YpAanoBsi KOMICii perynApHO NpoBOAATH HE3aNEeXXHUIN aHani3
€(PeKTMBHOCTI CTaHy CUCTEMMU BiAiCbKOBOI tOCTUUII. Taknin nepernAag o4o-
NoE «KBanigpikoBaHWM BUCOKOMOCTAaB/IEHM aBCTpani€Lb>.

KaHapa

MiHiCcTp HauioHanbHOi 060POHM NPOBOAUTL HE3aneXXHUI nepernag, noso-
>KeHb Ta Aii 3akoHy «[Mpo HauioHanbHy 060POHY» KOXHi M'ATb POKiB. BiH
TakoX 3060B’A3aHMI HapaTW NapaaMeHTy 3BiT MPo NepeBipKy.

MiHicTp HauioHanbHOi 060pOHU NpuU3Hayvae ocoby, AKa NPoOBOAUTL He-
3anexxHy nepeBipKy BUKOHaHHA 3aKkoHY. [Npu3HayeHa ocoba mae Heob-
MeXXeHun goctyn ao 36ponHux cun KaHagy Ta ynoBHOBaXKeHa CTaBUTU
NUTaHHA ocobam, AKi MaloTb 3ayBa>KEHHA LLOAO CUCTEMM BiICbKOBOI
tocTuuji. BiH abo BoHa Mae npaBo NPOCUTU HagaTu KOMEHTapi Woao Toro,
AK 3MiHW, BUKNAOeHi B 3aKOHi, BNIMBAIOTb Ha (PYHKLIOHYBaHHA CUCTEMN
BiliCbKOBOI FOCTULI.

CLA

HesanexHa KomiciAa NponoHye npoBeAeHHA (PopyMy ANA BUBYEHHA
aKTyanbHUX Npobnem BiNCbKOBOI loCTULUIi. [0noBa Komicii obupaeTbea
HauioHanbHUM iHCTUTYTOM BiICbKOBOI OCTULIi Ta KOMITETOM BiliCbKOBOI
tocTuuii Bigainy kpmmiHanbHoi tocTuuii AMeprkaHcbKoi acoujauii agso-
katiB. Komicia BuBYae poboTy CUCTEMW BINCLKOBOI HOCTULII Ta BU3HAYae,
4Yu BigNoBifae €ANHNIN KOOEKC BiICbKOBOI OCTULIT NoTpebam BiICbKOBOI
CNy>k6u Wwoo 3abesneyeHHA HaneXXHOro NopAaKy Ta ANCLMNIHK cnpa-
BeO/IMBMM Ta e(hekTUBHUM crnocobom. Komicia nopae cBini 3BiT Npe3naeH-
ToBi, KoHrpecy, MiHicTepcTBy 060pOHU Ta CNOHCOPCLKMM OpraHisauiam.

Kowicia npuinmac igei Ta nponosuii UMBiNbHUX Ta BINCbKOBUX IOPUCTIB,
BiNCbKOBMX KOMaHAMPIB Ta BiNCbKOBOCY>XO0BLIB 6€3 0iLlepCbKoro
3BaHHA, aABOKaTCbKNX 06’€AHaHb, OPUOVNYHUX LKA Ta rpym, Wo MaloTb
0Co6NMBUIA iHTEpEeC Y BIICbKOBMX MUTaHHAX, & TaKoX LUMPOKOI rpoMas-
CbKOCTi.

Kowmicia o6roBoptoe Taki TeMU, AK PoJib BiINCLKOBOrO CyaAi, 3axucTy,
OonoBigadiB cyay, opraHisauia po6oTu CyaiB NepLloi iHCTaHLUIi, 3/104MHW,
NpaBoMNOpPYLUEHHA Ta NOKapPaHHA, a TaKoXX NepernAg cnpas B anenAuin-
HoMy nopAAaKy. Komicia Takoxx 3anmaeTbCA Mi>KHaApPOOHUMW NUTAHHAMMU
oo Npas JI0OVHU, MOB’A3aHMMM i3 CUCTEMOLO BiICbKOBOI FOCTULj.
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BpaxyBaHHA 3MiH 06CTaBMH (ONepaTMBHUX YN HOPMATUBHUX). Baxkimeo, Wo6 Takui
nepernsaz 3annwasca He3aneXKH!M.

AK B3aemopAiloTb cUCTEMU BiNCbKOBOI Ta LUBINIbHOI IOCTULLiT?

BiicbkoBi Ta UMBINbHI OpraHn Bnagu (MosniuiAa Ta cyam 3arasbHoi FOPUCAMKLIT) MaloTb
cniBnpautoBaT Npy apeLTi, 3aTpMMaHHi Ta nepepgadi ocid, AKi nignagarTb nig Bin-
CbKOBY ab0 UMBINbHY HOPUCOMKLIi0. BOHM TakoXX MOBUHHI KOOpAWHYBATW CBOI Aii 3
npaBoBux NuTaHb. OgHak B3aeMHa HeOoBIpa, AKa B AEAKNX BUMNAaAKaX XxapakTepuaye
BiJHOCUHW MiX BilAiCbKOBOIO Ta LIMBINbHOK CUCTEMaMM HOCTULIT, MOXKe MocTaBuUTK Nif,
3arposy 3abesnevyeHHA OCHOBHUX MNpas.

Konu icHytoTb OBi OKpeMi cucTeMu, B3aeMOLIA Mi>K HUMW Ma€e IpyHTYBaTUCA Ha KOH-
CTPYKTMBHIN cniBnpaui, AKa 3abesnedye edheKTUBHE 30iIMCHEHHA npaBocyanA. binb-
LLe TOro, BiiCbKOBa Ta 3BMYaiHa LMBIfibHa CUCTEMU KOCTULT MOBUHHI 3aCTOCOBYBaTHU
CXOXi CTaHAapTW CTOCOBHO MiAroTOBKM KaapiB, HE3aneXHoCTi cyaniB Ta ix kap’epu,
a TakoX CcynoBOi eTMKU. BogHovac cuctema BiliCbKOBOI HOCTULiT He Mae 6yTy NOBHi-
CTI0 i30/1bOBaHa Bif, UMBINbHOI. B3aemopfia MiX LMBINbHO Ta BINCLKOBOIO cUcTEMamu
noknvkaHa 3anobiraty Ay6noBaHHIO IOPUCONKLINA.

3aK0HO4aBCTBO Ma€ YTOYHIOBATU, KOMM i 3a AKMX 06CTaBUH 06BMHYBaYeHU NOBU-
HeH ByTu nepefaHnin OO Cydy 3aranbHoi topucauKLii. Y pasi CyMHIBIB BBaXXaeTbCA,
LLO UMBINbHI CyaM MaloTb Ha Le IOpUCOUKLIIO.

Akwo ocoba 06BMHYBAYYETLCA Y AEKINBKOX NPaBOMOPYLIEHHAX, YaCTUHA 3 AKKX € Bill-
CbKOBMMMU, a YacTuUHa nignagae nig, topUCAnKLIO cyay 3arasibHOi FOPUCAUKLI, BiNCbKO-
BMIN NPOKYPOP MOXE nepepaTu cnpasy A0 Cyay 3aranbHoi topucamkuii. OgHak 3a ogHe
M Te came NPaBoMOPYLUEHHA HE MOXXYTb OOHOYACHO CYAUTU i UMBINIbHWNA, | BIiCbKOBUIA
cyn (LWob He nopyLlyBaTn NPUHLUMN ne bis in idem). Y 3aKoHOOABCTBI TaKOXX C/if, BU3Ha-
YUTW IOPUCOMKLIIO 0nA BinbLlU CKNaAHMX Cnpas, KON AK BiIICbKOBI, TaK i LMBiNIbHI 0cO6U
BUYMHWUAN LMBINbHI NPaBONOpPYLUEHHA (NepeadadeHi 3aranbHNUM KpUMiHaNbHUM KOOEK-
com). Taki BMNagku cnig nepegaBsaT LMBINIbHMM opraHam Bnagun. byab-AKi BUHATKM
MatoTb OyTHM YITKO BU3HaY€EHI Ta O6rpyHTOBaHI 3aKOHO4ABCTBOM.

Cnopw Wwopao opucovkuii BUpILLYE He3aneXxxHUM Ta HeynepeoykeHui cyq (Hanpukniag,
UMBINBbHUI BEPXOBHUI cya). Y OeAKUX BUMNaaKax Taki KOH(NIKTU MOXe BUpiyBaTu
crieuianbHa BiiCbKOBa nanarta B Mexax 3BMYariHoro BepxoBHoro cyay. OgHak icHy-
t0Tb iHLWi BiNblL KOHKPETHI HauioHanbHi npasuna. Hanpuknapn, ctatta 158 KoHCcTuty-
yii Typevy4nHn BU3Ha4vae, LWo:

«CyQA 3 BUPILLEeHHA KOHIIKTIB 3 NMTaHb OPUCANKUII Mae NpaBo BUHOCUTHN
OCTaTOYHI pilleHHA Yy KOHMMIKTax MiXX UUBINbHUMUW, aAMiHICTpaTUBHUMMU
Ta BINCbKOBMMM CyAamu WOAO iXHbOI KOpUCOMKLUIT Ta pilweHb [Kypcus Oo-
LaHOo Hamu]».

30Ha BiANOBiAaNbHOCTI BINCbKOBOI HOPUCAUKL|

BiricbkoBa topncamKLia MOXe 6yTW CTaTYCHOLO (OXOMNSIIOE BCiX BINCbKOBOCY>XXOO0BLLB),
MOB’A3aHOI0 3i CNY>XX60t0 (OXONMI0E NULWe KPUMiHaNbHI NPaBoNopYLIEHHA, NOB’A3aHi
3 BIICbKOBOO CNYy>X6010) abo IpyHTYBaTMUCA Ha MOHATTI CYTO BIMCbKOBUX 3/104MHIB
(oxonntoBaTy NULLE 3104MHN BICbKOBOMO XapakTepy Ta 3/104UHU, CKOEHI BilACbKO-
BOCNY>X60BLAMK). HauioHanbHi NpaBoBi CUCTEMU MOXXYTb BUKOpPUCTOBYBaTU OynOb-
AKY KOMOBiHaLLiO LNUX KOHLENLn.



CTocyHoK fo cny>kbu mae 6yTn BU3HAYEHWIA 3aKOHOAABCTBOM. [11A Liner BinCbKOBOI
IOCTULT NpaBONopYyLUEHHAMMW, NOB’A3aHMMI 3i CY>K6010, CNif BBaXaTW TiNlbKX NpaBo-
NopyLLEHHA, AKi 6e3nocepefHbO CTOCYOTLCA BiICbKOBUX iHTEpeciB Ta 60€30aTHOCTI.
Mo>ke icHyBaTh NeBHUIN 36ir i3 MOHATTAMU CYTO BINCLKOBUX 3/I0YMHIB (OOQHAK iXHIN
3MiCT, IMOBIPHO, BY>X4UQ).

BiricbkoBa HOpUCAMKLUIA, WO FPYHTYETLCA HaA CTaTyCi, O3Hayae, WO BCiX BiICbKOBO-
CNy>x60BLiB Ta 0COB0BUN CKIaA 3i CXOXUM CTaTycOM (y AeAKNX KpaiHaX iCHYHOTb MifTi-
TapusoBaHi cunm 6e3nekn Ta noniuii, AKi 0gHAKOBO NignaaarTb Nif, BinCbKOBY HOPUC-
OVKLiI0) CyOATb BINCbKOBI CyaAM He3asieXXHO Bif, CKOEHOro npaBonopyLleHHA. Takum
CaMMM YMHOM OXOMJIOIOTLCA LMBINbHI KPUMiHAbHI NPaBoOMNoOpYLLEHHA, CKOEHI conpa-
Tamun. La opucaomvkuia moxe 6yt obmexkeHa BiiCbKOBOCY>KO0BUAMM, AKi NPOXO-
OATb AincHy cny>kby. OgHak y 6araTb0X BUnagKax Le nownpeTbCA i Ha BiICbKOBMX
y BigcTaBui. [loHag Te, HauioHanbHe 3aKOHO4ABCTBO MOXKE 3aKPinuTN B Mexax topuc-
OVKLiT BINCbKOBMX CyhiB CNy>X60BMX OCI6 Ha AINCHI cny>bi, a B AeAKNX BUNagKax i
nosa cny>o6o0to.

IOpucaumkuia, nos’Aa3aHa 3i cny>x60t0, 03HAYae, WO BilAICbKOBI Cyau po3rnAgaloTb yCi
NpaBoMNOpPYLUEHHA, MOB’A3aHI 3 BiICbKOBUM XUTTAM Ta (OYHKLUIOHYBaHHAM BiiCbKOBOI
yCTaHOBW. 3B’A30K 3i CY>XXO0K0 MOXe MaTu pidHi cnocobu Ta/abo Hacnigky onAa BHy-
TPIWHLOro NPaBoBOro NOpPAAKY. 3a NeBHMX OOCTaBUH Le CTBOPIOE TPYAHOLL AnA BU-
3HayeHHA chepu topucamkuii. Lie moxke nigipsaTu npyvHUMN NPaBOBOi BU3HAYEHOCTI
Ta CNpUATM HEBUMNPaBAAHOMY MOLMPEHHIO MaTepianbHOro Ta NepCcoHanbHOro 3MiCTy
BilACbKOBOI HOpMCOMKLUII Ha AeKinbka KaTeropin ocié Ta npaBonopyLlleHb (WO TakoX
MOXe po3rnAafaTmncA B Mexax 3arafibHoro KpUMiHanbHOro KOAEKCY).

Y TOW Xe 4ac He iCHye 3arasibHONPUNHATOro BU3HAYEHHA CYTO BiNCbKOBUX 3MT04VHIB.
BoHO MOXe pisHUTUCA 3anexHo Bif, KpaiHu, i IopucavKLUifa BiICbKOBUX CyAiB PiaKo
IPYHTYETBCA NNLLE Ha KOHLENLji CyTO BiNCbKOBUX 3/TO4MHIB.

CepiosHi nopyLueHHA NpaB NIOANHY, BUKJTIOYEHI 3 BiIICbKOBOI FOPMCOMKLIi, TAKOX Ma-
tOTb BYTM BMKIIHOYEHI 3i CMMCKY CYTO BilAiCbKOBUX 3/104MHIB. [lepenik Takux nopyLleHb
mae 6yTn AKomora 6inbll BUYEPnHUM. Hemae XogHnX niactas BKNOYATU KaTyBaHHA
y cchepy BiCbKOBOI lOPUCOMKLi Ta HE BK/IKOYATH, HaNpuKaga, no3acynosi BOMBCTBA,
CKOEHi nepcoHanom 36ponHnX cu.

Y cdpepi Mi>kHapogHMX NioXoAais Ao npas NIoAMHU (POPMYETBCA KOHCEHCYC Wo[0 TOro,
LLO UMBINbHI cyam Kpalle nigxonATb ANA po3rnagy Hanbinbw rpybux nopyweHb npas
NOaMHN 3 MeTOol 3anobiraHHa 6e3kapHocTi. OgHak BiNCbKOBUM cydam, MOXJ/IMBO,
[oBefeTbCA MaTu cnpasy 3 NOPYLEHHAMWU MiDKHapoa4HOro rymaHiTapHoro npasa nig
yac 36pOMHUX KOHMNIKTIB Ta iHWMX BUHATKOBUX OOCTaBWUH, TakuUX AK HaA3BUYanHI
cuTyauii, abo B CUTyauiAX, KoM UMBINbHa IOCTULIA 3a3Hana Kpaxy.

[nAa BM3Ha4YeHHA cpepun BIMCbKOBOI HOPUCOMKLII CNif CKOPUCTATUCh TakUMKU 3anu-
TaHHAMN:

* Yu cnig obmexxyBaTu BiICbKOBY HOPUCOVKLiIO BiICbKOBOCY>XXO0BLAMMN, AKi MPOX0-
DATb OiNCHY cnyxoy?

+ Ak npaBonopyLeHHA MOXYTb 6yTI NOB’A3aHi 3 BiICbKOBOIO CIYy>6010?

+ Yn mae BiliCbkOBa OPUCOVKLIA OOMEXyBaTUCA MNOPYLEHHAMWU Cry>K60BOro
060B’A3KY?

+ Lo Take cny>x60Buin 060B’A30K? [e i AK ue mae 6yTn BUSHAYEHO?

* Yun MaloTb LUMBINbHI 0COOWM TakoX nianagaTy nif BiiCbKOBY IOPUCAMKLIIO i, AKLLO
Tak, 3a AKMX 06CTaBUH?
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+ AKi € kaTeropii LUMBINbHMX 0Ci6? AKi KpUTEPIi cnif 3acTocoByBaTWN MPU BU3HAYEHHI
KaTteropii LUMBIfIbHMX OCi6, NPUPIBHAHUX OO0 BiicbKoBOCNY>k60BLiB? (Hanpuknag,
4YM MaloTb LMBINbHI 0CcOBW, AKI NPOXOoOATbL CNy>Oy y 36porHUX cunax, nignagaTtu
nif, BinCbKOBY topucaukLio?) LLlo MoXHa cka3aTu Npo uMBinbHe HaceneHHA, 3agi-
AIHe B MiCiAX 3a KOPAOHOM abo AKe CynpoBOLXYE 36POMHI CUNN B TaKUX MiCiAX?

YiTki BigNoBiAi Ha Ui 3annUTaHHA Yy HauioHaNbHOMY 3aKOHOOaBCTBi MatOThb A0MNOMOrTU
BU3HAUYUTK Ta 0OMEXnNTUN chepy BiICbKOBOI OPUCONKLII.

LLlo Take BinCbKOBEe KpUMiHaNIbHEe NpaBoOnoOpyLIEeHHA?

ICHYIOTb ABi KaTeropii BiNCbKOBUX MPaBOMNOpPYLUEHb: KPUMIHAbHI MpaBONOPYLUEHHA Ta
nopyLeHHA gucumnninv. OgHak oeaki KpaiHu He pobnATb YiTKOro po3mMexXyBaHHA MiXK
HuMK. Hanpuknag, y CLLUA noHATTA «cny>x60Be NpaBomnopyLUEHHA» OXOMNJIOE AK KPUMI-
HaslbHi, Tak i AMcumMniiHapHi NpPaBonopyLIEeHHA, Ta 0buasa TUMNU NpPasBonopyLLeHb Po3-
rNAQaTbCA Y BINCbKOBUX cypax. Y KpaiHax, Wo HanexXaTb 00 KOHTUHEHTasbHOi EBPO-
NencebKoi cnctemu, y Tomy 4mcni kpaiHax CxigHoi Ta LieHTpanbHoi €Bponu, KpuMiHabHi
Ta aMcumniiHapHi NpaBoMNoOpyLUEHHA CTaHOBMATL ABi Pi3Hi KaTeropii MpaBonopyLUEHb i
perynoTbCA PiHNMM NPaBOBUMM aKTaMu (AMCLUUNAIHAPHUMU KOogeKcaMu, 3aKoHamu,
BIICbKOBUMW KPUMiHaSIbHYMUM KOAEeKCaMu Ta 3arasibHUMM Kogekcamm 3 po3ainamu rnpo
NpaBoMNOPYLUEHHA Ha BiACbKOBI CNy>6i).

BiliCbKOBI KpWMiHaNbHI NPaBOMOPYLIEHHA — L& CEPNO3Hi MOPYLUEHHHA, cnpAMOBa-
Hi MPOTW BIAICbKOBOI CMPOMOXXHOCTI, BOErOTOBHOCTI, ANCUMMNAIHN Ta €PEKTUBHOCTI
36ponHux cun. Taki NpaBoOnNopyLeHHA 3a3Bu4al 6e3nocepenHbo WKOAATh BiICbKO-
BUM iHTEpecam i MaloTb CEPMO3Hi HACNIaKMW.

BilricbkOBi MpaBoOMOpYLUIEHHA, nepeabadeHi (BiCbKoBMM abo 3arasnibHUM) KpuMiHanb-
HUM KOLEKCOM, MOXKYTb OXOMJIOBaTU, ane He 0OMEXYIOTbCA:

* MPaBoMNopyLUEHHAMM NPOTN 060B’A3KY NPOXOANTU BINCLKOBY Cry>0y (Hanpuknag,
YXUNEHHA Bif BiICbKOBOI Cry>k6u abo BiACYTHICTb 6€3 3annckuy Npo 3BifIbHEHHA 3a
NneBHUX 06CTaBUH);

* MPaBOMOPYLIEHHAMW MPOTU CAY>KO0BOI AUCLMMIHW, TakKMMKU AK 0e3epTUPCTBO
(xo4a ue TakoX MOXe po3rnAfaTUCA AK NOPYLUEHHA OUCLMMIIIHWY);

* NPaBOMOpPYLUEHHAMN NPOTU BINCLKOBOro ManHa (He BCi NpaBOnopyLUeHHA NpoTH
MaiHa MatoTb nignagaTu nig, BiiCbKOBY HOPUCOVKLKO);

* MpaBOMOPYLUEHHAMM NPOTU NPaBUI HECEHHA CIyX6u;

* MpaBOMOPYLUEHHAMM NPOTU NPaBUS BUKOHAHHA 060B’A3KIB KOMaHAMPa;
* MpPaBOMOPYLUEHHAMM, BYUHEHUMU Y BOEHHWIA Yac,

Hanpuknag;

- 3Java Bopory;

*  MOPYLUEHHA M>KHapPOA4HOro rymMmaHiTapHoro npasa.

Lli npaBonopyLeHHA MOXYTb BYMHUTU nwe Cry>K60BUi 36poriHnX cun abo ocobu, 6e3-
nocepenHbo NoB’A3aHi 3i cry>x60BMMKM 06oB’A3kamn. OgHak, Ak Haronocunia MixkHapoa-
Ha KOMICiA IOpUCTIB Yy CBOEMY HEAaBHLOMY AOCIOXKEHHI 3 NMTaHb BiNCbKOBOrO nNpasa:

«...Pi3Hi cuctemm BilicCbKOBOro KpMMiHanbHOro 3aKOHOA4aBCTBa nepeadavaloTb
KpUMiHai3auito pisHUX BNAIB NPOTUNPaBHOI NOBEAIHKWY, i HEMa€e NocniAOBHOCTI
LoA0 TOro, WO MaeTbCA Ha yBas3i Nif BiNCbKOBUM MPaBOMNOpPYLLEHHAM»,



Hanpwuknag, HiMeLbke 3aKOHOL4ABCTBO BM3Hayae Taki KaTeropii KpUmiHansH1X npa-
BOMOPYLLUEHb, LLO € BiICbKOBUMW 3a CBOEIO CYTTHO: NMPaBOMOpPYLUEHHA NPOTN 060B’A3KY
NMPOXOMXKEHHA BilAICbKOBOI CNY>X0W; NpaBonopyLleHHA NPoTN 060B’A3KY MiOKOPATUCH;
npaBonopyLeHHA NPoTK 060B’A3KIB KOMaHAMPIB; NPaBONOPYLWEHHA NPOTU iHLIKX Bild-
CbKOBUX 060B’A3KIB.

KpuMiHanbHuin kogekce NosbLyi MiICTUTb OEL0 CXOXi KaTeropii KpMMiHanbHMX npaBo-
nopyLleHb, Yy TOMY YUC/Ti MPaBOMOPYLUEHHA NPOTM 0O0B’A3KY NPOXOOUTU BiICBKOBY
cny>x6y; NpaBOMOPYLEHHA MPOTU MPMHLUMNIB BIICbKOBOI AMCUMNIHW; NPaBomnopy-
LWEHHA NPOTW MPUHLUMNIB CNpaBenIMBOro NOBOAXKEHHA 3 NiANErIMM; NpaBonopyLleH-
HA NMPOTM NPaBW MOBOAXKEHHA 3i 30POEID Ta Ait0YOK BIICbKOBOKO TEXHIKOID; NpaBo-
MOPYLUEHHA NPOTW NPaBUST HECEHHA CNY>K6U; NPaBOMOPYLEHHA NMPOTU BiiCbKOBOIO
manHa. [deAki npaBonopyweHHA (NpoTu NpaBmnn HECEHHA Cny>kbu) CTOCYOTbCA Ta-
KO>XX LUMBINTbHUX CNy>K60BUIB 36PONHNX Crn?e,

3rigHo 3 po3ainom 24 KpumiHanbHoro kogekcy EctoHii (§431-450), npaBonopyLUueH-
HA, LLO CTOCYIOTLCA Cy>X6m B Crnnax o60poHU, 30KpeMa OXOMNJIoTh:

* BiOMOBY BMKOHYBaTu Hakasu;

* HEeBWKOHaHHA HaKasiB;

* Morpoau ocobi, Aka crny>xntb y Crnnax obopoHu;

*  CaMOBI/IbHN BUI3M 3 BINCbKOBOI YaCTMHM abo iHWOro micua cny>oéu;

* HeCaHKLjioOHOBaHMN BMi3g, 3 BiIICbKOBOI YacTMHK abo iHWOro micua cny>kbu nig yac
HOCiIHHA cny>X60B0i 36p0i;

* CaMOBINIbHUM BWi3[, 3 BINCbKOBOI YacTUHW abo iHWOro MicuA cny>xéu B 60MOBIN
0o6CTaHOBL;

+ [Ee3epTupcTBO;
*  YXUNEeHHA Big, cny>6u B Cnunax 060poHu;

* MOPYLUEHHA BUMOT KepyBaHHA aBTOTpaHcnopTomM abo ekcnnyaTtauii MaLlvH;
* MOPYLUEHHA BUMOT 40 NOMbOTIB abo NiAroTOBKM 4O MOSbOTIB;

* MOPYLUEHHA BMMOT 0O CyOHOMNNAaBCTBa;

* Henpasamee cny>60Be AOHECEHHS;

* 3M10B)XMBaHHA Bf1afolo;

* Ccny>60BYy HeObanicTb;

+ po3sTpayvaHHA manHa Cun 060poHWY;

+ 34a4y B MOMIOH 36porHMX Nigpo3ainis abo 3gady marHa BOpory;

*+ 3anuweHHA 6onosoro kopabnsa, AKNN ToHe?.

lNokapaHHA 3a BiiCbKOBI KpUMiHasIbHi NPaBONOPYLUEHHA, BYMHEHI Mif Yac Hapg-
3BMYAMHOro ctaHy abo y BOEHHMUI 4Yac, MOXYTb 6yTu Binbw cysopmumm. O6TA-
XKYIOUYi 06CTaBUHN MOXYTb OYTU iHWMMK; Hanpuknag, AKLWO NpaBoONoOpYLIEHHA
6yno BYMHEHE rpynoto ocib6 abo nig Yac BUMHEHHA NPaBOMOPYLIEHHA BUKOPUC-
TOBYBasioCb Cny>k6oBe obnagHaHHA, 3aCTOCOBYBaHe MoKapaHHA TakoX byne
CyBOpiLUNM.

lepapxiyHa CTpyKTypa 36pONHUX CU1 Ta HEOOXIOHICTb 3a6e3neyeHHA OUCLMUNAIHU MO-
XXYTb BUMNpaBaaTh 3acTOCYBaHHA CYBOPUX NOKapaHb.
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Mpo6nemoto MOX/IMBOr0O 3aCTOCYBaHHA HOPM 3arasibHOro KpumiHanbHOro rnpasa Ta
BiNCbKOBO-KPMMiHa/IbHOr0 3aKOHOOAaBCTBA Chif, CepMoO3HO 3anmMaTUCA He fvle Ha
npakTuui, a 1 Ha 3aKoHO4ABYOMY PiBHi Mig Yac Po3pob/ieHHA Ta BHECEHHA 3MiH Y
3akoHu. Cnig yHMKaTn pusuky noABiiHOI KpuMiHanbHOI BignosiganbHocTi. [0 Bia-
MOBIAHOrO KpUMiHaNbHO-NPOLLeCYasnibHOro 3aKkoOHO4ABCTBA AOLINIbHO BKIIIOUYNUTU YiTKY
3ab0poHy MNoABiNHOro nokapaHHA. OQHaKoBO LOUINMBHUM BMOAETLCA 3aCTOCYyBaHHA
cTaHpapTiB (MPUHANMHI Y MUPHUIM Yac), AKi € Harbinbw 6/IM3bKUMU OO0 UMBINIbHUX
HOPM NoKapaHHs.

LLlo Take nopyLieHHA AUCLUUNIIHN?

OucumnniHapHi NopyLeHHA — Le, AK NpaBuio, HE3HAYHI NPaBoMNOPYLIEHHA, AKi MOXYTb
OyTW pO3rnAHYTI BINCbKOBUM KOMaHOVPOM abo BiNCbKOBUM Cy4OM Y CMPOLLEHOMY MpO-
BaI>KeHHi abo gucumniiHapHumMu (agMmiHicTpaTMBHUMKM) TpubyHanamu. AK npasumio,
BilNCbKOBI 3/104MHUM CTAHOBATb BifbLl CEPO3Hi NpaBonopyLeHHA. OgHak 06CTaBUHA
NPaBONOPYLUEHHA MOXXYTb MaTu 3HaYEHHA OJ1A BUSHAYEHHA IOPUCAMKLi: NEBHI HE3HAY-
Hi NpPaBOMNOpPYLUEHHA, WO BYMHAKTLCA Y BOEHHMIA Yac abo HEO[HOPA30BO i CEPMO3HO
NOPYLUYIOTb PYHKLIOHYBaHHA 30POMHMNX CUI1, MOXYTb BYTW OXapakTepu3oBaHi AK Bili-
CbKOBI 3104MHU. Hanpuknag, o4eBnaHO, WO BiOCYTHICTb 6€3 3anmMcKum Npo 3BiflbHEHHA
He € TaKMM CEPMO3HMM MOPYLUEHHAM, AK 0E3EepPTUPCTBO (0COOMBO AKLLO BOHO Oyrio
CKO€EHe Mif yac BiriHKM). OgHak obuasa NopyLleHHA MOXYTb CTAHOBUTM BIICbKOBI 3/10-
YMHM, AKLLO BYMHAKOTLCA HEOAHOPA30BO abo Mig, Yac BOEHHUX Gii.

OvicunnniHapHi NpaBoNOPYLUEHHA MOXYTb OXOMJIOBATM LUMPOKUA CMEKTP MOPYLUEHD.
BoHM MOXXYTb BU3Ha4YaTUCA LUMPLLE, HAAAUN NEBHWIA MPOCTIP HA PO3CYyA opraHam, Lo
3aCTOCOBYOTb 3aKOHOAABCTBO. BignoBigHO o 3akoHy ECToHii «[po BIACLKOBY CyX-
6y» (§ 166), oucumnniHapHi NPaBoMNopPYLUEHHA OXOMJ/IIOIOTb:

* irHOpyBaHHA NPUHUMNIB, NOB’A3aHNX 3 000B’A3KaMMU, LLIO BUNIMBAOTL i3 3aKOHY 4K
3aKOHOAABCTBA, CTBOPEHOro Ha iX OCHOBI, HEBUKOHAHHA BMMOT OO0 NPOXOAXKEH-
HA CNy>6u i He3a4oBiNIbHE BUKOHAHHA NOCaaoBMX 060B’A3KIB;

* HenpaBOMipHe 3anodifAHHA LKOAN ManHy opraHy Braam abo npoTunpasBHe cripu-
YMHEHHA Hebe3neKn 3anofiaHHA Takoi WwWKoan, abo NPOTUNPaBHUA BUMHOK Bili-
CbKOBOCNY>KBOBLA, AKUIA CynepeyunTb 3arasibHOBU3HAHUM MOpasibHUM HOpMam
abo omuckpeouTye BiMCbKOBOCAY>XO0BLUA UM Brady, He3anexHo Bif TOro, 4v gia
BUMHAETBLCA Ha CNy>k6i Y No3a Heto;

* MNOPYLUIEHHA OOMEXEHb Ha NPOXOOXKEHHA C/Y>XOU BiINCLKOBOCY>XXO0BLIEM.

PiBeHb po3mexyBaHHA BiICbKOBMX 3/TI04MHIB Ta NOPYLUEHb AUCUMMIIHN 3a51EXUTb Bif
3aKoHO4aBYy0i 6a3n KOXXHOI KpaiHu. PekomeHayeTbcA AeKpUMiHanidyBaTu He3HaYHi
NpaBoMNOpPYLUEHHA, W06 BOHM PO3LIHIOBANNCH JIMLIE AK OUCLUUMNIIHAPHI.

OucumnninapHi (HecynoBi) NOKapaHHA MOXYTb nepenbayaTu, ane He 0OMeEXYTbCA,
nosbaBneHHA BoNi (Hanpuknag, SOMallHin apewT, OUCLUMNiHapHUIA apewT, Hanpas-
NIeHHA J0 avcumniiHapHoro 6aTtanbirioHy Ta obmexyBanbHi 3axoam), iHaHcoBe no-
KapaHHA (no36aBneHHA rpowoBoro 3abes3neyeHHA), 3HUKEHHA Y 3BaHHI Ta JOraHu.
Ak npaBnno, NOBHOBa>XEHHA BM3HAaYaTW NoKapaHHA Mae BiCbKOBUI KoMaHamp. Mae
OyTN MOX/MBICTb OCKapP)XEHHA PilleHHA KOMaHaupa y BULWOMY BiICLKOBOMY OpraHi
Ta (agmiHicTpaTMBHUX) cyaax.

AKLwo gucumnniHapHe nokapaHHA NPU3Beso A0 3aTpuMaHHA abo KazapMeHOoro apeLu-
Ty, CNnif, 3aCTOCOBYBATW HU3KY MpouenypHUX rapaHTi. BignosigHo 0o MidkKHapoOoHMX
CTaHpapTiB npaB NOAWHU ocobam, no3basBfieHUM BOMi, HagalTbCA TaKi rapaHTii
(avB., Hanpuknag, ctatTio 5 EKIJ1).



BaxkaHo, W06 3akoH abo €ouHUIA AUCUMUNIiHAPHUI KOAEKC peryniosann guc-
uMnniHapHi nokapaHHA ANA YHUKHEHHA 6yAb-AKOI hparmeHTauii 3akoHoaaB4voi
6a3n Ta HenocnigoBHOCTI B ii TNymayeHHi Ta/abo 3acToCyBaHHi Ha npakTuLi.
BoHM MOXYTb BMKOHYBaTW Pi3Hi (PyHKUIi B MUPHUA Ta BOEHHWUI Yac. lig yac
36pPONHOIr0 KOHMNIKTY BINCbKOBUI KOMaHOMP MOXE Haknagatu OucumniiHapHi
nokapaHHA 3 MeTolo 3abe3nevYeHHA OOTPMMAaHHA HOPM MiXXHapoOHOro rymadi-
TapHoro npasa.

PiweHHA komaHOupa mae 6yTy YiTKO BU3HAYEHUM i CNyryBaTu nvwe uinAam nigTpyM-
K1 gucumnniiHn Ta nopAagky B apmii. OgHak y OeAKNX CUCTeEMax BiliCbKOBOI KOCTULIT
KOMaHAMPU KOPUCTYIOTLCA LUMPOKOIO CBOOOA0I0 AiVi ANA HaKNaAeHHA aucumnniHap-
HWUX NoKapaHb, y TOMY YAUC ANCUUMITIHAPHOro apeLwTy. Taki NOBHOBaXXEHHA MOXHa
JIerko 3acTocyBaTu y OOBiNbHOMY MopAOKy. BiocyTHICTb npouecyanbHUX rapaHTin y
Takunx BMnagkax Moxe npu3BecTy O MOPYLEHHA OCHOBHUX NPaB BiNCbKOBOCIYXX-
6oBuUiB. TOMy Oy>€ BaXX/IMBO CTBOPUTU HE3ANIEXKHI MEXaHI3MM MO4AHHA CKapr Ta Ha-
KnacTun 3060B’A3aHHA LWOAO0 HarnA[y Ta 3BiTyBaHHA ANA NOCUNIEHHA NoBarn Ao npas
NOOVHN Y 36POMHMX cunax.

Y baraTbox kpaiHax CxigHoi Ta LleHTpanbHoi €Bponu gucumnniiHapHe npasBo YiTKO

BiJOKPEM/IEHE Bif BiliCbKOBOrO KpUMiHaNbHOro npasa (AvB., NpakTUKy KpaiH banTii

Ta Bipmenrii). QncumnniHapHi CTArHEHHA pPeryniorTbeA 3arasibHUM 3aKOHOL4aBCTBOM
Npo BiiCbKOBY CNy>0y abo cneuianbHUMM 3aKOHaMK Ta NOSTOXXEHHAMM NPO AMCUUNIII-
HapHe NPoBaf KEHHA.

BignosigHo 0o 3akoHy EcToHii «[po BiiCbKOBY Cny><6y», KOMaHAMP 3AINCHIOE OuUC-
umMnniHapHi noBHoBaXxeHHA (§158).

B ecToHCbkOMY MpaBi 3 METO 3anobiraHHA NOCTIMHOMY BUMHEHHIO AUCLMMNAIHAPHNX
npasonopyLeHb abo 6ea3nocepenHin Hebeanewi oA 300POB’A, XXUTTA Y/ ManHa Bi-
CbKOBOCNY>K60BLA abo 300POB’A, XXUTTA YM MarHa iHLWKX OCi6 3a NeBHUX 06CTaBUH
MO>Ke 3aCTOCOBYBaTUCA gMcuMniHapHe 3aTpUMaHHA, AKe BiApPi3HAETLCA Big, ANCLN-
naiHapHOro apeLTy.

OucumnninapHi cTArHeHHA nepenbadaloTb AoraHy, OMCUUNIIHAPHUIA apewT, wTpa-
U, 3MEHLLEHHA OCHOBHMX MPOLUOBMX BUNNat, no3baeneHHA Haropon Cun 060poHK
Ta 3BiNlbHEHHA 3 AiNcHoi cny>6ou (§168). ducumnniHapHUi apewwT CTPOKOM OO0 YO-
TUPHAZUATW OHIB MOXe ByTU 3aCTOCOBaHUM 00 BINCbKOBOCAY>XXO0BUA, AKUIA BYMHMB
«Cepro3Hi abo HeoHOPA30BI NOPYLUEHHA BiNCbKOBOI AMCUMANiHW» (§171).

MyHKT 1 §173 3akoHy 3akpinoe BaXXNMBY NpoLenypHy rapaHTito:

«KomaHaup, AKWiA Haknagae OMCUMniHapHUA apeLlT, HeramHo MnoBiooMAE
aAMiHICTpaTUBHWIA Cyq, NMPO MiCLEe3Hax0O)KEHHA BINCbKOBOI YaCTUHM Hakna-
OaHHA AUCUMniHapHOro apewTy, nogawyn, cepen iHWOoro, Taki JOKYMEHTU:
1) 3aTBepOYKEHY KOMIit0 HaKasy Npo HakNageHHA AUCLMMAIHAPHOro apeLuTy Ha
BilAiCbKOBOCNY>KOOBLA; 2) pe3toMe OUCLMMNNIHAPHOIrO PO3ChigyBaHHA Ta iHLWi
BiONOBIOHI MaTepiann».

CynnAa moxXke BU3HATW HakMageHHA AMCUMMNIIHAPHOrO apeLluTy 3aKOHHMM abo Hesa-
KOHHMM. AK NpaBuno, BiAKpPMBAaE aucumniiHapHe npoBagXXeHHA 6e3nocepenHin Ko-
maHaunp. OgHak:

«KomaHgup BiricbkoBoi noniuii Cun 060poHM MOXXe po3noyaT gucumniiHapHe
npoBafXXeHHA Yyepes3 cknagHicTb oakTiB BYMHEHHA OMCUMMNNIHAPHOIO NpaBo-
nopyLweHHA abo Yyepes BMMB SUCLMMIIIHAPHOro nNpoBamkeHHA Ha Cunim 060-
poHu» (§179, 3).
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BiicbkoBOCNY>X60BELIb MOXE OCKAPXUTW OUCUMMNAIHAPHE CTArHEHHA, 3BEPHYBLUMCH
[0 cBoro komaHampa abo oo MiHicTepcTBa 060pOHM.

V JlatBii pucumnniHapHy BianoBiganbHICTb perynioTb [pasuna BHYTPIWHBOI gucum-
nAiHW congaTa Ta HauioHanbHOro reapgiruA. KomaHamp moxke posnovaty poscnigy-
BaHHA AMcuMniiHapHuX npasonopyweHb. MNMpaBuno 88 nepenbavae, WO BilICLKOBO-
CNy>X60BLi MOXYTb:

«...Ockap>xxyBaTn gucumnniHapHe CTArHEHHA B anesAauivHii konerii Minictep-
cTBa 060POHU [KypCuB 404aHO]».

AnensAuinHa koneriA BMBYae 3aCTOCYBaHHA [3aKOHY] i NpyAMaE pilleHHA MPOTAroMm
nepiony, BCTAHOBMEHOro aaMiHICTpaTUBHOIO Npouenypoto (npasmno 91).

«BincbkoBocny>x60BeLpb UM HaUioOHaNbHUIM rBapaielb Mae NpaBoO OCKAPXUTN PilleHHA
anenAuinHoi Konerii BiAnoBigHO 0o npouenyp, nependadyeHnx 3akoHom "“po agMiHi-
CTpaTuBHUI Npouec” » (MpaBuno 94) [anenAuito TakoX MOXKHa nogatu oo cynyl.

CtatTAa 26 3akoHy Jintem «[po opraHizauito HauioHanbHOi cucTtemm 060pPOHU Ta
BINCbKOBOI CNyX6u» BM3HA4Yae AMcuuUniiHapHy Ta maTepiasnibHy BignoBiganbHICTb
BiicbkoBOCNY>60BLiB. OiLiliHi po3cnigyBaHHA AMCLMNAIHAPHUX MOPYLUEHb NPOBO-
OATbLCA Yy NopAAKy, nepegbadeHomy OucumnniHapHMM ctaTyToM apmii. MiHicTp Haui-
OHasnbHOi 060poHM abo KoMmaHayBay 36pONHUX CUT TaKOXX MOXYTb NPOBOAUTU Taki
poscnigyBaHHA (NyHKT 4).

LlikaBo Big3HaunTy, WO ANA po3rnAgy Cynepeyok oo BilCbKOBOI cny>6m Oucumnni-
HapHUM cTaTyToM apmii nepegbayeHa oboB’A3KOBA NonepeaHA no3acynosa npouenypa
(CT. 48). PiweHHA, NpMHATI 3a Li€t0 No3acynoBO0 Npouedypoto, MOXXyTb ByTn ockap-
XXEHi B perioHanbHOMy aaMiHICTpaTMBHOMY CyAi. AOMIHICTPATMBHI CyaM MOXYTb TaKOX
po3rnAgaTh Cynepeykuy Woao NPUAHATTA Ha BIICbKOBY Cy>0y, 3BiNTlbHEHHA 3 MPOecili-
HOi BiiCbKOBOI ab0 BOMIOHTEPCHKOI Cry>XOU Ta BigpaxyBaHHA 3 BiICbKOBUX HaBYaslbHNX
3akragis (3a BiACYTHOCTI mopyweHHA aucumniidv). Cya MoXe NOHOBUTKU 0CcoBy Ha Mpo-
oeciviHin abo [OOPOBOSIBLYIN BIICbKOBIN Cry>bi (ab3au 3 cTaTTi 48).

Omxe, BaX/NBO YITKO BM3HAYUTM OBCAr AMCUMNAIHAPHUX MPaBOMOpPYLIEHb i NoKa-
paHb Ta 3a6e3neynTi 3aCTOCYyBaHHA NEBHUX NPOLIECYalnbHUX rapaHTii amcumnniiHap-
HOro NPoBaAYKEHHA. apaHTii MaloTb OXxonBaTh 060B’A30K MOBIAOMUTU BIACHKO-
BOCNY>X60BLA, HAgaTW MNOMY HanexXHe NPeacTaBHUUTBO Mif Yac CyaoBOro poarnagy
Ta 3abe3neunTn JOCTYN A0 BCiX AoKasiB. binbLe Toro, cnpoweHe CyaounHCTBO Y BCIX
BMNaaKax Mae nignAaraTv KOHTPOSHO.

Ha Ba)Xk/iMBOCTi Cy40BOro KOHTPOJSIIO CMPOLLEHNX Cy[0BUX MPOLLECIB HAroNoWy€eTLCA B
npaxkTuui €BponencbKoro cyay 3 npas nognHu. 3okpema, y cnpasi «[Tynatni npotm
TypeyynHn» (pilleHHA Big 26 kBiTHA 2011 p.) cyA BCTaHOBMB, LLO:

«...CucTemHa BiACYTHICTb NpaBa Ha CyAo0BU nepernag Aaa CrpoLeHoro pos-
rnAagy KomaHgyoummn odoitepamn B TypedunHi nopywuna npaso ynatni Ha
cBobony Ta 6e3neky»3'.

Ha koro mae nowuproBaTUCb BilCbKOBa lOpucaukKLUia?

3akoH Mae yTo4HIoBaTU cdpepy BilCbKOBOI topycauvkuii. ChipHUM € NUTaHHA, Y1 no-
BUHHI BIICbKOBI cyan abo TpubyHanu cyouTu nesHi kaTeropii oci6. Y1 noBuWHHI Nig-
nagatu nig BiNCbKOBY IOPUCAMKLIIO pe3epBiCTW, CTYAEHTU BINCbKOBUX LUK abo Bil-
CbKOBOCNY>60BLI y BiAcTaBLi? AGO Y/ MOXe BiCbKOBa OpUCAMKLIA 0OMexXyBaTucA
BINCbKOBUMW, AIKi NPOXOAATL AINCHY CNy>X6y?



Xo4a npakTuka gepxas y Ui cdepi, B TOMy 4mcni B KpaiHax CxigHoi Ta LieHTparnb-
HOI €Bponu, He € EAMHOI, MDKHAPOLHI OpraHn 3 KOHTPOSIO 32 AOTPUMAaHHAM npas
NOOVHN PEKOMEHYIOTb BUKNIOYATW UMBINIbHUX OCI6 3 IOpUCOMKLIT BINCbKOBUX CyAIB.
Hanpuknag, y CBOiX 3akio4YHUX 3ayBadKeHHAX 0o TagxukuctaHy Komitet OOH 3
npas NIOAMHU 3a3Ha4VB:

«...BiCbKOBI Cyan MatoTb HOPUCAMKLIIO pO3rnagaTn KpMMiHanbHi cnpasu, Wo
CTOCYIOTbCA AK BINCbKOBMX, TaK i UMBINbHNX OCib. [epxaBa-y4acHULUA NOBUH-
Ha BHECTU HEOBXiaHI 3MiHN [0 CBOro KpuMiHaaibHO-MPOLECYaibHOro KOAEKCY 3
MeTOH 3ab0pPOHM TaKoi MPaKTUKN, CYBOPO OOMEXXYHYN HOPUCANKLIIO BiiCbKO-
BUX CyAiB nuLue BiXicbKoBUMY 0cobamu [KypCyB OOAAHO HaMu]»32,

AHanoriYHMM YMHOM y CBOEMY 3aKJ/IHOYHOMY 3ayBa)keHHi wono Cepbii Ta YopHo-
ropii, onyénikosaHomy B 2004 poui, KomiTeT 3 npaB noanHN BUCIOBUB 3aHENOKO-
€HHA Npo:

«...MOXNMBICTb 3aCyd>XEHHA LMBIMbHMX OCI0 Y BINCbKOBUX Cypax 3a Taki 3710-
YMHW, AK PO3roSIOEHHA Oep>XKaBHOI TaEMHULLI».

PekomeHpayeTbCA:

«[Jep>kaBa-y4yacHnuA NoBMHHa 3abe3nevnTu, Wwob BINCbKOBI Cyan He cyaounm
LUMBINbHUX 0Ci6»%,

OpHak y 6araTtbox KpaiHax BiiCbKOBI CyaM MOXYTb CYAUTU UMBINIBHUX OCI6 (Hanpu-
Knag, npauiBHMKIB MiHICTEPCTB 060pPOHM ab0 UMBINIBHUX OCIO, 3aHATUX Y 36POMHMX
cunax) 3a 3Nn04nHN, NOB’A3aHi 3 BiNCbKOBOI CNy>6010. Taki Cyao0Bi MpoLecH He 3aBX-
ON MOXXJ/IMBI Yy MUPHUI Yac, a B AeAKUX BUMaAKax ABHO OOMEXYOTbCA BOEHHUM Ya-
COM Y/ iHLIMMKY BUMOTramm®,

3aranom cyfoBuin po3rnag, crnpas LMBINIbHUX OCI6 BiNCbKOBUMK TpubyHanamu 3anm-
LWaeTbCcA CyMiCHMM 3 Mi>kHapooHMM NakToOM Npo rpoMafAHCbKi Ta NoNiTUYHI npasa.
lMnTaHHA NPo Te, HACKiNbkKK LA nNpasBoBa No3uLia MoXe po3BMBaTuUCA, Cnig gogart-
KOBO 06roBoptoBaTu Ta aHanidyBaTu y CBiTNi OCTaHHiX nogin. OgHak obcAr Lboro
OOCNioKEHHA BUKIIOYaE Taki 3axoaun. BogHo4vac AK MiHIMyM MO>XKHa CTBEpAXKYBaTH,
L0 Mi>KHapoaHe 3aKOHO4ABCTBO NMPOo npasa NtoanHu Bce binblue NigTpUMye BUKIHO-
YEHHA UMBINbHMX OCIO 3 BINCbKOBOI IOPUCAMKLIi HaBITb Y HaA3BUYANHUX BUMNaAKax.
HewopasHi mi>kHapoaHi nodii y cgepi BiiCbKOBOI IOCTULI TaKOXX CBigyaTb Npo Te,
WO UMBINbHE HAceneHHA (y TOMY YUCAi UMBINbHI CNy>XO0BLi MiHICTEPCTB 060POHU
abo HauioHanbHUX 36POMHMX CUM) BCE YacTille BUKITHOYAETLCA 3 BiliCbKOBOI HOpUC-
OuKuii.

Y cninbHin ouiHui cnpasu «Mycaes rpotn Y3beknctaHy» Ne 1914-1916 uneHun Kowmi-
TeTy 3 npas noguHu Canbeioni Ta Nocapa 3a3Hayvunmv npo:

«...HeobxigHiCTb nepernaHyT! NOTOYHY NMO3uuil0 KoMIiTeTy, AKMN BBaXKae, WO
CyOOBUA MPOLEC HaA UMBINbBHUMKM O0cob6amu y BIMCbKOBMX Cydax Bignosigae
MakTy».

Ha nymky aBTOpIB:

«...Ratione personae, BINCbKOBI CyaM MOBUHHI CyaMTU NepcoHan AiNCHOI Bil-
CbKOBOI CIY>X6M i HIKON LMBINbHUI Ta BINCbKOBUI NepcoHan y BiacTasLi; Ta
ratione materiae, BINCbKOBI CyaM HIKONW He MatoTb 6y TW HadiNeHi NOBHOBAaXXeH-
HAMW po3rnAgaTh cnpasu, NOB’A3aHi 3 NOpyLEeHHAM npas NioavHu. Jlvwe 3a
OOTPUMAHHA LMX YMOB 3aCTOCYBaHHA BilICbKOBOI tOCTULi... MOXXe BBaXaTuCb
CYMiCHUM i3 [akTomM»5,
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3rigHo 3 HewopaBHbo gonosigato CneuianbHoro gonosigadya OOH npo He3anex-
HICTb cyaaiB Ta afBoKaTiB:

«CynoBun po3rnAag, UMBIfIbHMX CApaB y BiNCbKOBUX Cydax MOBUHEH CyBOPO 06-
Me>XXyBaTUCb BUHATKOBMMM CMpaBamMu WOA0 UMBIIbHUX OCIO, NPUPIBHAHMX 00
BiNCbKOBOCNY>X00BLIB B Cuiy iX OyHKUIN Ta/abo reorpadpiyHoi NpUCYTHOCTI,
AKi NiOO3PII0TLCA Y CKOEHHI NPaBOMOpPYLUEHb N03a TEPUTOPIEID AepXKaBu, ve-
pes Wwo perynAapHi cyam (micuesi abo aep>kaBy NOXOOKEHHA) HE MOXXYTb B3ATU
y4yacTb y Cy4OBOMY po3rnagi»=e.

OT>Xe, [OoUiINbHO BUKKOYUTU UMBINBHUX OCI6 3 BilNCbKOBOI topucamkLii. OguH i3 cno-
CO6iB 3p0BUTU Le — OBMEXMUTN IOPUCAMKLIIO BINCbKOBUX CYAIB NvLe BiICbKOBUMMU,
AKi NepebyBatoTb Ha BIICbKOBIN CyXOi.

OpHak y Ui cchepi 3anunwaloTbeA AeAKi perioHanbHi po36iXKHOCTI. €BpONEeCbKNM cy
3 npas NoanHu, Ak i Komitet OOH 3 npas NtognHW, 4ONyCcKaloTb BiICbKOBI Cyan Hag,
UMBINbHUMM ocoBamMu 3a NEBHUX BUHATKOBUX OBCTaBWH, Xo4va i 3 Aep>XaBHUM 06-
rpyHTyBaHHAM. OgHak MixkamepukaHcbka KoMiciA 3 npas NoanHU B OOHOMY 3i CBOiX
NPOBIAHWX pilweHb «KacTinbo MNeTpyyui Ta iH. npoTtu [epy» 4iTKO 3a3Ha4vnna, LWo:

«...HauioHanbHe 3aKOHOOABCTBO, AKE CTaBUTb UMBINIbHMX OCIO Nig OpUCcOovK-
Lit0 BIICbKOBUX CYLiB, € MOPYLEHHAM MPUHLMNIB AMEPUKAHCbKOI KOHBEHLI.
Omxe, oep>xaBa NOBUHHA BXMUTW BiAMOBIOHNX 3ax0A4iB 4717 BHECEHHA 3MiH OO
LUMX 3aKOHIB Ta 3ab6e3neyunT KOPUCTyBaHHA npaBamu, BU3HaHUMM KOHBEHL-
€10, BCiM ocobawm, o nepebyBatoTb B ii opncamKLii, 6e3 BUHATKY»¥.

B ogHomy 3i cBOiX pieHb y cnpasi «MapTiH npotu Besmkoi bpuTaHii» €BponencbKuii
cyn, 3 npas NIOAMHW BCTaHOBMB, LLO:

«...llOBHOBa2)XEHHA BINCbKOBOI KPUMIHA/BHOI KOCTULii HE MarTb nowwmproBa-
TUCA Ha UMBINbHUX OCI6, AKLLO BiACYTHI Baromi NpUYMHK, WO BUMNPaBAOBYIOTb
Taky CUTyaUilo Ha YiTKNX Ta BU3HAYeHUX NpaBoBmMX 3acafax. HaABHICTb Takux
NpUYnH Mae ByTy OOFPYHTOBAHOIO B KOXXHOMY KOHKPETHOMY BMMaaKy»%.

Omxe, EKIJT BCTAHOBMIOE KOHKPETHI OOMEXEHHA, AKI HEOOXiAHO BpaxoByBaTu npu
nepepasi uMBinbHMX 0Cib 00 BiiCbKOBUX CYAIB 3a NEBHUX BUHATKOBUX 06CTaBMH. Taki
Cy[OBi npouecu maloTb 6yTK OBrpyHTOBaHI BNagoko Ta YiTKO BU3HAYEeHi 3aKOHOOaB-
CTBOM.

Taki 06rpyHTYBaHHA MOXYTb TaKOX CTOCYBaTMUCA 0COBNMBUX OOCTaBMH, 3a AKUX ANA
3abeasnevyeHHA OOCTyny OO0 NpaBoCynaA MOXe 3HafobmuTucA BicbKoBuiA cya,. Hanpu-
Knag, oucuunniHapHa Ta KpuMiHanbHa BiAMNOBiOANbHICTb MOXKE 3aCTOCOBYBaTUCA
00 UMBINbHUX CNYXO0BLIB BINCbKOBMX YAaCTUH, AKi NMPOXOOATb CNyX0y 3a KOPAOHOM
(Monbwa). 3a neBHUX 06CTaBMH LUMBINbHI 0COOW, NPUPIBHAHI 0 BiICbKOBUX, Y TOMY
4YuMCNi BINCLKOBI NiAPAAHMKY, TAKOX MOXYTb Mignagatu nif topucanKLIilo BiiCbKOBOMo
cyny. Lle moxe 3HapobuTtmnca ona 3anobiraHHA 6e3KapHOCTI.

VY peAkunx KpaiHax mosliyesncheki Ta pO3BigHMKM TakoXX nepedbyBatoTb Mig, BiiCbKOBOIO
topucavkuieto. Lia mogens moxke 6yTy 3mMiHeHa nuwe B peaynbTaTi BcebivHoi pedhop-
MU CEeKTOpY 6e3neKkn Ta po3nogisly KOMNeTEeH Ui Ta BiAnoBiAaNbHOCTI Mi>K 36PONHUMU
cunamu, Noniuieo Ta po3BigyBasibHUMK Cy>X6amu.

LLnpoko BM3HayeHi NpaBonopyLLeHHA, NOB’A3aHi 3 6e3neKoto, abo 3104MHU, NoB’A3a-
Hi 3 TEPOPM3MOM, HE MatoTb 3anunwaT1eA nig PUCANKLIEIO BINCLKOBMX CyAiB i TpMOY-
HaniB MMPHOro Yacy. Y Takux Bunagkax iCHye micue Ana 3noBxmBaHb. binbwe Toro,
nepebyBaHHA LWMPOKO BU3HAYEHMX NPaBoMnopyLleHb, NoB’A3aHuX 3 6e3nekoto, abo
npaBonopyLlEeHb, NOB’A3AHNX 3 TEPOPU3MOM, MNif FOPUCAUKLUIEIO BIICbKOBUX CYLAiB i



TpubyHanis MMPHOro Yacy He 6yae BignosigaTy OYHKLUIOHANBHIN KOHLEeNLji opucamnK-
uii. Mpobnemoto cnig 3anMaTmncb Hacamnepen Ha 3aKoHOA4aByYOMY piBHI, W06 3a6e3-
NneyYnTn NPaBoBY BM3HAYEHICTb CTOCOBHO OyAb-AKMX MPaBOoMnopyLleHb, MOB’A3aHUX i3
HauioHasnnbHOIO 6e3MNeKolo.

KoHcTuTyuii MOXYTb BU3HayaTu cpepy BiICbKOBOI HOPUCOVKLII Ta ABHO BUKOYATU
Oyab-AKi MOPYLIEHHA HaUiOHa/IbHOT 6€3NeKn Ta UMBINbHUX OCib 3i chepun BiICbKOBOI
ropucavkuii. Hanpuknapn, srigHo 3i ctatteto 145 KoHcTuTyuii TypeyydnHm:

«BiricbkoBa tOCTULiA 3AINCHIOETLCA BiICbKOBUMK cypamu. Lli cyanm maroTb
IOPUCAMKLIIO PO3rnAaaaTh BiNCbKOBI MPaBOMOPYLLUEHHA, CKOEHI BINCbKOBOCTY K-
60BUAMM, Ta NPaBONOPYLUEHHA, CKOEHI BiiCbKOBOCY>X60BLAMM MPOTU BilACbKO-
BOCNY>X60BLiB ab0 0Ci6, MOB’A3aHNX i3 BINCbKOBOIO CMY>O010 Ta 060B’A3KaMMU.
CripaBu O[O 3/104MHIB NPOTU 6E3NeKn Aep>kxaBu, KOHCTUTYLIMHOro naay ta
Noro hyHKUIOHYBaHHA PO3riaaatoTbCA B UMBINIbHUX cynax. HeBincbkoBux ocié
He MOXXHa CyAnTu y BIlICbKOBUX cyaax, 3a BUHATKOM riepiogy BOEHHOro cTaHy
[kypcuB pogaHo Hamu]».

KoHcTuTyuia Mekcnku € we 6inbl BUMOTIMBOIO:

«Hi B AKoMy pa3si Ta 3a >xogHux 06CTaByMH BiNCbKOBI CYaM HE MOXYTb PO3LUNPU-
T CBOIO HOPUCOAMKLIO Ha OCib, AKi He € nepcoHanom 36porHuX cun. LIMBinbHi
0cobu, AKi CKOKTb BIMCbKOBI 3/T0UMHU... NigNAraTMMyTb cyny nepen Komne-
TEHTHUM LUMBINIbHMM OpraHoM [KypcuB nofaaHo Hamu]» (ctatta 13 KoHcTuTyuii
Mekcukn).

OpHak y goeAkux BMNagkKax KOHCTUTYLIT MOXYTb BCTAHOB/IIOBATY LUMPLUI BUHATKK i3
3aranibHOro NPUHLUMNY HEOCYAHOCTI UMBINBbHUX OCi6 BiiCbKOBMMK cyaamu. BignosigHo
0o ctatTi 204 KoHcTtuTyuii €runty 2014 poky:

«LInBinbHi 0COBM HE MOXYTb CYOMUTUCH BIMCbKOBUMMW CyOamu, 3a BUHATKOM
3/104MHIB, WO ABNAAOTb COB0K NPAMUIA Hanad Ha BilICbKOBiI 06’€KTU, BIMCbKO-
Bi kKazapMmu abo Bce, WO nignagae nig ixHo Bnafy; BU3Ha4YeHi BiicbKoBi abo
NPUKOPOOHHI 30HW; iX 06nagHaHHA, TpaHCNOPTHI 3acobu, 36poto, boenpunacy,
OOKYMEHTU, BINCbKOBY TaEMHULLIO, Oep>XaBHi hoHOM abo BiCbKOBI 3aBOAW;
3/104MHWK, MOB’A3aHi 3 NPU3OBOM Ha BiICbKOBY CNy>X0Y; ab0 3/104MHM, WO € NpA-
MUM HanagoMm Ha odpiuepis abo nepcoHan Yyepes3 BUKOHAHHA HUMU CNYy>K60BUX
060B’A3KIB».

IHWi KaTeropii ocidé TakoX MalTb BYTN BUKIIOYEHI 3i chepmn BIICbKOBOI HOPUCOMKLI.
BignosigHo 0o «[MpuHUMNIB 34INCHEHHA NpaBoCynAA Yepes BINCbKOBI TPUOyHann»,
0cobu, AKi BiAMOBNAKTLCA Bif, BINCbKOBOI CNYy>KOM 32 NEPEKOHAHHAM, Ta HEMOBHONITHI
MatoTb 6yTM 0QHAKOBO BMKIIOYEHI 3 BilicbkoBOi topucaukLii (MpuHumnm 6 Ta 7)%. L Ta
iHLWIi 3ragaHi pekoMmeHaadii MatoTb BUKOHYBaTUCA Ha BHYTPILLHBOMY piBHI 1A 3abeane-
YeHHA e(peKTUBHOMO 3aCTOCYBaHHA CTaHAAPTIB Npasa y 30pOMHUX cunax.
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OoBiaka 4. BincbKoBi npouecu Hag UMBiNbHUMKU ocoGamm
(KomiteT 3 npaB noguHN)

«KomiTeT 3a3Havae, Wwo y 6aratbox KpaiHax iCHylTb BiICbKOBI abo cre-
uianbHi cyam, AKi CyaATb UMBINbHUX OCi6. Lle MoXxe CIpUYNHUTY CEePNO3HI
npo6nemu Woa0 CrnpasefsiMBoro, HeyrnepeaxXeHoro Ta HesaneXxxHoro
30iMicHeHHA npasocynaA. [JocMTb YacTo NPUYMHOIO CTBOPEHHA TaKmNX
CyAiB € HaJaHHA MOXX/IMBOCTi 3aCTOCOBYBATU BUHATKOBI NpoLeaypu, AKi
He BignoBigalTb HOpManbHUM CcTaHpapTam npasocynad. Xo4a lMakT He
3ab0pOoHAE Takux KaTeropin cyais, ane yMoBU, AKi BiH BCTAHOBIIOE, YiTKO
BKasyloTb, L0 CyA0BUM PO3MNAL WOO0 Takux OCib LumMMu cyaamm mae 6ytiu
Ay>Xe BUHATKOBUM i MPOXOAMTU B YMOBAXx, AKi cripaBai 3abeanevyoTb
MOBHi rapaHTii, nepen6ayeHi B cTarTi 1440».

Ak po3rnapaTu cepio3Hi NOpyLIEHHA Npas JIIAUHN?

Ak 3a3HayeHo BULLE, CEPNO3HI NOPYLLIEHHA Npas foaVHU, Taki AK No3acynosi BOUB-
CTBa, TOPTYPW, HENMIOACHKE CTaBEHHA Ta MPUHUXKEHHA, HACUbHULbKE 3HUKHEHHH,
He MaloTb 3a/MaTUCA Y KOMMEeTEHLIi BiNCbKOBUX CyAiB. 3apaxyBaHHA CEpro3HMX
nopyLueHb nNpas NIOAMHU 00 cdhepu BiiCbKOBOI OPUCAMKLIi, LUBUALLE 3a BCe, NpU3Be-
he po 6eskapHocTi. binblie Toro, 3rigHo 3 «[pyHUMNamn 3aiNCHEeHHA npasocynas
Yyepes BilICbKOBI TPUOYHaNN»:

«Ha BigMiHy Bif OyHKUIOHANbHOI KOHUEeNLji topucankLii BinCbKOBMX TpubyHa-
NiB, HMHI NOLNPIOETBCA QYMKA, WO 0Ci6, AKMX 3BMHYBA4yOTb Y CEPMO3HNX MO-
PYLUEHHAX MpaB II0OUHN, HE MOXYTb CYAUTU BINCbKOBI TPMOYHanu, OCKIiNbKK
Taki Oii 3a CBOEKD CYTTIO He nignaparoThb nig 06cAr 060B’A3KIB, AKi BUKOHYOTb
Taki ocobu» (MpuHumn 13).

B oHoBneHomy nepeniky NpuvHUMNIB 3aX1CTy Ta NPOCYBaHHA MpaB JIIOOVHW LUSIAXOM
60poTHOUN 3 6E3KAPHICTIO 3a3HAYEHO:

«lOpurcavkuia BincbKoBUX TpnbyHanie mae 6yTn ob6MeXxxeHa BUKIIOHYHO BiICbKO-
BMMW MPaBONOPYLIEHHAMMW, BYMHEHNMIN BiICbKOBOCTY>KO0BLAMM, 32 BUHATKOM
NnopyLLeHb Npas NIOANHK, AKi NignagaroTb Nif, OPUCONKLIKO HauiOHaNNbHUX CyAiB
3arasnbHOi toprcavikuii, a6o, y pasi HeobXigHOCTI, y BUNagKy CepMo3HMX 3/104M-
HiB, NnepeabadYeHnx Mi>KHapogHMM NpaBoOM, — Mi>KHApPOAHOro abo iHTepHaujioHa-
ni30BaHOro KpMiHanbHOro cyay» (MpuHumn 29)4.

OTmxe, y Mi>KHapogHOMY MpaBsi 3 NMTaHb NpaBs JII0OVHN 3POCTaE KOHCEHCYC LLOAO TOro,
O TaKi TMNX NOpPYLUEHb MaKTb NignagaTtn He nig, BiiCbKOBY IOPUCAMKLID, a nifg KOM-
NeTEeHLI0 UMBINTbHUX CYaiB.

OpHak MOXHa CTBEpXYBaTH, WO AKLO CUCTEMM BIICbKOBOI OCTULIT (DYHKLIOHYIOTh
edheKTUBHO Ta 3abe3rneYyoTb AOCTaTHI NpouecyarnbHi rapaHTii BiAnoBigHO A0 NPUHLK-
rny He3aneXHOCTi Ta Heyrnepeo>KeHOCTi CyA0BOi BNaau, BOHN 3MOXYTb 6@3CTOPOHHLO
Ta HesasieXHOo po3rnAfaT Ceprno3Hi MopyLEeHHA npas foavHn. BignosigHo, BoOHM Ta-
KOX MOXYTb Cnyrysatu epeKTMBHUM iHCTPYMEHTOM 60pOTHOM 3 6e3KapHICTIO.

HauioHanbHe 3aKOHOOAaBCTBO Mae€ yHUKAaTWM OBO3HAYHOCTI MpU BU3HAYEHHI cdepwu
BiliCbKOBOI topucanKLii. Hanpmnknag, posammTe BU3HAYEHHA MOHATTA NPaBONOpPYLUEHb,



MOB’A3@HUX 3 HECEHHAM Cy>Kbu, MoOXe NPU3BECTU A0 T/lyMayeHb, AKi NOLWNPIoOTb
BiNCbKOBY IOPUCAMKLIIO Ha NOPYLEHHA 0COBUCTUX NpaB, AKi He MaloTb CYTO BilACbKO-
BOro XapakTepy.

Y [eAKNX KOHTEKCTax posrnAg, Cepro3HuX NopyLUeHb Npas fIOAUHU BiiCbKOBUMU Cy-
Aammn Moxxe ByTu gy>ke cynepeynnsmm, 0CO6IMBO AKLLO NeBHA KpaiHa Mae aBToputap-
Hy ICTOPIIO i AKLLO B iICTOPMYHOMY M1aHi BiICbKOBI CyAy BUKOPUCTOBYBAa/IUCH AK iHCTPY-
MEHT 6e3KapHOCTI aBTOPUTAPHUX PEXUMIB Ta eniTu.

Y NOCTKOHMMIKTHUX YMOBaxX YPAAM MOXYTb 3axvwaTty Bif, BiANOBiAanbHOCTI 36POMHI
CWNW, paHiwe BTAHYTI Y BHYTPILLHIN 36PONHNIA KOH(IKT, BUKOPUCTOBYHOYN BiICHKOBI
cyam onAa JocArHeHHA 6e3kapHoCTi. Y Takux BUnagkax BaXIMBMM € CTBOPEHHA He3a-
JIeXXHOro MexaHiamMy BignosiganbHOCTi abo YMOB, 3a AKWX BiNCLKOBI Cyau NignAaraioTb
CyBOPOMY LIMBINIbHOMY Harnagy B MeXax CUCTeMU CyaiB 3aranbHoI opucaonkLii.

AKa pi3HMUA MiDK BOEHHUM Ta MUPHUM Yacom?

BincbkoBi TpMbyHann 4acTo CTBOPKOKOTLCA Yy BOEHHMI yac. Binbwe Toro, BilicbkoBa
IOPUCOMKLIA MMPHOrO 4Yacy, AK NpaBuio, PO3LUMPKOETLCA Y BOEHHWIM Yac Ta nepioaum
HaA3BMYaHOrO CTaHy.

CTBOpEHY Y BOEHHWIN Yac BilICbKOBY IOPUCOUKLIIO Cif, NPUAMHUTL NiCNA CKaCyBaHHSA
BOEHHOIO CTaHy.

HeAki kpaiHm CxigHoi Ta LleHTpanbHOi €Bponu ckacyBanu BiICbKOBI CyaM MUPHOro
yacy i 4O3BOMAIOTbL CTBOPIOBATU Taki Cyam Nuwie y BOEHHWIA Yac. Tak BigbyBaeTbcA B
lpysii, Hanpyknag, y nyHkTi 3 cTaTTi 83 KoHCTUTYLi [py3ii 3a3HayeHo:

«BiNCbKOBI Cyan MOXYTb CTBOPIOBATMCA Mif YaC BOEHHOrO CTaHy i BUK/THOYHO
B MeXax CyAiB 3aranbHoi opucamkLii».

AHanoriyHe nonoXXeHHA MicTuTbeA B KoHcTuTyUii SlaTsii. 3rigHo 3i cTaTTeto 82:

«Y JlaTBii cyOoBi cnpaBun po3rnAfalnTbCA OKPYXXHUMU (MICbKUMK) cydamm, 06-
nacHummn cypamm Ta BepxosHum Cypnom, ane y pasi BiiHn abo Haa3BMYarHoro
CTaHy TakoX BiNICbKOBUMW CydamMmu».

[eAki KOHCTUTYUIi NpAMO 3ab6OPOHAIOTL CTBOPIOBATM CreLianidoBaHi cyan, y TOMy Ync-
ni BicbkoBi. BignosigHo 0o ctatTi 126 KoHcTuTyuii CrioBeHii, y MupHUin Yac 3abopo-
HAETbCA CTBOPIOBATM HAA3BMYaWHI Ta BiAICbKOBI Cyan. AHaNOryHNUM YMHOM cTaTTA 143
KoHcTtuTyuii Cepbii 2006 poky dikcye, Lwo:

«3ab0pOHAETLCA CTBOPEHHA TUMYACOBUX, BIICbKOBUX YU CrielianbHUX CyniB».

Bincbkosi cyam 6ynm ckacosaHi B bocHii Ta NepuerosumHi B 1990-Ti poku. Y nonepegHin
KoHcTuTtyuii Yecbkoi Pecry6iku 3a3HaqeHo, LWo:

«[o 31 rpyoHA 1993 poky BiNCbKOBI Cyan MatoTb BYyTW BKIIOYEHI B CUCTEMY
cyaiB».

CTBOpPEHHA BIICbKOBUX TPUOYHasiB Yy BOEHHUIN Yac MOXXe 6yTu LO3BOJSIEHO [/1aBOKO
hep>kaBu, a 3rogoM 3aTBEpPAXEeHO napfameHToM. [MapnaMeHT TakoX MoXe MaTu
cneuianbHi WMPOKI 3aKOHOAABYI MOBHOBAXEHHA LWOoA0 6yab-AKUX HaA3BUYaNHUX
3MiH iHOWBIAYyaNbHMX Mpas.

Y BOEHHUIN YacC BiliCbKOBa IOPUCAMKLIA MOXe ByTn po3WwmnpeHa, y TOMy Y1Ci, Hanpu-
Knapg, Ha NpaBoMOPYLUEHHA NPOTU Aep>KaBHOI 6e3neKu, LWNUryHCcTBO abo npaBonopy-
LUEHHSA NPOTU BICbKOBOCY>XOO0BLLB (Taka IOpUCOMKLIA MOXE OXOMoBaTh TakoX Lu-
BiflbHe HaceneHHA). [eAki NpaBoNoOpyLWEHHA MOXYTb BBaXXaTucA Biflbll CEPUNO3HMMM,
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AKLLO BOHM BYMHEHI Nif 4Yac BilHW, i TOMY 3a HUX MOXYTb 3acTocoByBaTUCA Binbll
CyBOpi NoKapaHHA (Hanpukniag, 3a 0e3epTUpPCTBO).

MMig yac 36porHOro KOHMNIKTY BIMICbKOBI CyAM MOXXYTb BUKOPUCTOBYBATUCA ANA 3acy-
O>KEHHA BiICbKOBOMOJIOHEHMX Ta MELLKAHLIB TEPUTOPIN, WO nepebyBatoTb Mif oKynau-
€10. Y Takux cuTyauifax cnig Ao0TpMMyBaTUCA BCIX BUMOr, BCTAHOBIEHUX MiXXHAPOAHUM

ryMaHiTapH1UMm nNpaBoM.

Tabnvug 5. PisHi nig-
XOAM [0 BU3HAYEHHSA
IOPUCOVIKLi BIACbKO-
BVIX CyaiB

32

MpaBonopyLweHHA MpaBonopyweHHA  CyTo BiNCbKOBI
3 MUTaHb cTaTtycy 3 NUTaHb HEeCEeHHA npaBonopyLweHHA
CNnyXou
KoHuenuia [MpaBonopyluieHHA, ckoeHi  MpaBonopyLieHHs, MpaBonopyLueHHA
BiliCbKOBOCNY>XOOBLAMK,  MOB’A3aHi 3 HECEHHAM BiliCbKOBOrO XapakTepy,
Hanpvknapg, ocobamu, AKi  BIilCbKOBOI CITyXO6W. AKi MOXYTb 6yTV BYK-
MatoTb CTaTyC BiliCbKOBO- HeHi nvwe y 36ponHmX
Ccny><60BLIB. cunax Ta 3a ix gono-
MOrot0.
MepeBarn Opucavkuia obMexxeHa [MpaBonopyLieHHn, He Takwui nigxig, Bignosinae
BiiCbKOBOCNY>X6OBLAMWN.  MOB’A3aHi 3i CNy>k60l0,  Cy4aCHUM NparHEHHAM
HaBiTb AKLLO BOHU 06MEXNTH BilICbKOBY
BYMHEHI BiliCbKOBO- OPUCOVKLiKO BUKITHOYHO
cny>60BLAMU, BUKIIIO-  BIAICbKOBVMW 311041~
YalTbCA 3 BilICbKOBOI HaMu.
OPUCOMKLi | MalOTb
po3rnAagaTucA UMBinb-
HUMKW CyfamMu.
Heponiku  BilicbkoBuii cTaTyc iHoAi Lle nae 3amory wupoko  Moxke 6yTn cknagHo Bu-

BM3HAYaAETbCA OyXe LUN-
pOKO B 3aKOHOL,ABCTBI,
ab0 MNoro BU3HAYEHHA €

TAYMaynTn BiiCbKOBY
topucamkuio. Moxe
[03BOSIUTU BINCbKOBUM

3HaunTK cdepy topuc-
OvKUii Ta npoBecTn
MEXY MidXX CyTO BIICbKO-

BMMM Ta HEBINCbKOBMMU
npaBoMopyLUEHHAMM.

HE3pOo3yMinM. cyLam CyauTu LUMBInb-

HUX OCib.

Uu mo)kHa cTBOplOBaTK BINCbKOBI cyau 3a KOpAOHOM?

Kpainu, AKi po3ropTaloTb Bilicbka 3a KOPAOHOM, MOXYTb PO3rAAHYTU MOX/IMBICTb
CTBOPEHHA BIICbKOBMX CyAiB (ab0 BiiCbKOBMX TPMOYyHaniB) y BIONOBIAHUX MiCLAX AMC-
nokauii. OgHak e moxke 6yTn NpobremMoto 3 TOYKU 30pY PeCYpCiB Ta JIOTiICTUKMN.

Bincbka, AKi 6epyTb y4acTb y MiXXHAPOAHUX BiICbKOBUX onepauifix, B NpMHUMMI 3anmwa-
IOTBbCA MiA OPUCOVKLIEI AepXKasy, WO ix Hanpasuna. BincekoBuin cyana npy nigpo3gai-
Ni MOXKe CyanTK BIICbKOBOCY>XO0BLIB 3a He3HauHi nopyLweHHA. LLlo ctocyeTbea 6inbLu
CepV03HMX BIICbKOBMX MPaBOMopYyLLEHb, BiNCbKOBOCY>XO0BLj MOXXYTb OyTW nepeaaHi
Oep>xasi, WO iX HanpaBuna, i ix 6yae cyauTu Bincbkosmn cya. OoHak TpannAaTbeA Ta-
KOXX BMMAOKW, KONMW BiNCbKOBOCY>XO0BLIB, AKi BUMHUN CEPNO3HI NPaBOMOPYLUEHHA,
3rogom nepenaroTb A0 UMBINLHOI CyO0BOi BNagy AepxXasu, Wo iX Hanpasuna.

Ak 3a6e3neunTn He3anexHiCTb CyAoBOi cCUCTEMU?

3aKoHO4aBCTBO MPO BiNCbKOBY HOCTULIIO Mae BU3HaYaTy NpaBoBi rapaHTii 3aXUCTY iH-
CTUTYLINHOI HE3aNeXHOCTI BilCbKOBOI CyA0BOI BNaay CTOCOBHO BMKOHABYOi Ta 3aKo-
HoOaBYoi rifok Bragu. Cnig Takox 3abe3neynTu iHaMBIgyanbHy Ta (PyHKUiOHaNbHY
He3aneXXHiCTb BiliCbKOBUX CyaaiB.



B opHoMmy 3i cBOiX BaxkMBUX piweHb «@jHAni npoty Crony4deHoro KoponiscTea» €8-
porenceknin ¢y 3 npas NOOVHN Haraaas:

«...[nA Toro, Wo6 BCTAHOBUTK, YA MOXKHA BBaXKaTW Cy[, "He3anexHum", cnig,
30Kpema, BpaxoByBaTK CMOCiO NPU3HAYEHHA Or0 YSIeHiB Ta CTPOK iX MOBHO-
Ba>KE€Hb, HAABHICTb rapaHTili MPOTX 30BHILLUHBOIO TUCKY Ta NUTAHHA, YN TaKuin
opraH BUrnApae Ak He3aneXKHnin»42,

Cnoci6 npu3HayYeHHsA BiiCbKOBUX CYOAIB € XOPOLWMM MOKa3HMKOM He3aneXHOCTi Biil-
CbKOBMX CYAIB. |HLi MOKa3HUKM OXOMIOI0Th ICHYBaHHA MiANopAAKOBaHOCTI 3a 3BaHHAM
BMLLOMY BIiICbKOBOMY OpraHy, 3abe3neqyeHHsA XUTMOM Ta iHWi iHCTUTYUINHI Ta npoue-
OYPHI rapaHTii He3anexHOoCTi Ta HeynepepkeHocTi. Lii rapaHTii micTATb ymoBM KBanigi-
KaLii Ta nigBULLEeHHA KBanigikauiji, nepeBeaeHHA Ta NPUNUHEHHA CYA0BUX (PYHKLIN Ta
aucumnniHapHy BiANOBIAaNbHICTb BiNCLKOBUX CyAAIB.

OuiHtoroun rapaHTii He3aneXxHocTi BiricbkoBoi nanaty AnenAuinHoro cyay M. ApHewm,
€Bponericbknii cy 3 Npas NtognHW y cnpasi «Aioya npoty HinepnaHais» OiAWOB Ta-
KOro BMCHOBKY:

«Cyp BpaxyBaB cknaf BincbkoBoi nanaTtu 3aranom. BoHa 3acigae nanatoto 3
TPbOX YMIEHIB, WO CKMagaeTbCA 3 ABOX LMBIMbHUX OCI6... Ta OOHOrO BiiCbKO-
BOro. BilncbkoBMM € cTapwnii odiuep, kBaniikoBaHMn Ha nocapy cyngi...
Y CcBOi CynoBi poni BiH He NignopALKOBaHWUIN BINCbKOBI BNnagi Ta ANCUMNIIHI;
Moro goyHKLioOHanbHa He3aneXHiCTb Ta HeynepemXeHicTb Taki cami, AK y uu-
BifTbHUX cyaaiB»*.

AK cnip o6upaTtm Ta Nnpu3HavaTu BinCbKOBUX cyaais?

3aKkoHOOaBCTBO NPO BINCbKOBI CyaAu Mae BU3HA4YaTH npasuna Bigbopy Ta npusHadeHHA
BiCbkOBMX cyaaiB. Baxnmeo 3abesneunTty, WO6 npouenypa NpusHayeHHA Cyanis He
3anexana BUKIIIOYHO Bif BepTuKani KomaHoyBaHHA Ta I'pyHTyBanacA Ha hopmarnbHuX
KpUTEepiAX, BUSHAYEHMX 3aKOHOM.

MignAarae cymHiBy TBEPAXKEHHH, WO obmpaTu CyaaiB BiiCbKOBMX CyLiB NMOBUHHI 0COOU,
AKi MalOTb NEBHI 3HAHHA NPO 36poNHI cunK Ta ix Micii. OgHaK nNpoueaypy NpU3HaYeH-
HA Oy>Xe pPi3HOMaHiTHI. Y 6yabp-AKOMY BMMagKy Biabip Mae rpyHTyBaTmCA Ha 3acnyrax
Ta kBanigikadii. BiiCbkoBi Cyaoai NOBMHHI NPOWTKX BiAMOBIOHY NIArOTOBKY Ta HabyTw
NPaKTUYHOro PUANYHOro oceigy. Kputepii Bigbopy cynaiB anenAuiHmx cynis Mo-
XKYTb Bigpi3HATUCA. Hanpuknaa, kaHamaaTtam MoXke 3HagobuTtnucA nonepenHin oocein
poboTu Cyaneto.

Y Hu3Li kpaiH CxigHoi Ta LleHTpanbHoi €Bponu UMBINbHI opraHn Bnaav npusHadyatoTb
BiICbKOBMX cyaaiB (abo cynnis 3 BiNCbKOBOW cneuianisauieto). OgHak y aeAknx Kpa-
iHax konuwHboro PagaHcbkoro Cotody cyafi BiNCbKOBUX CydiB BCe e obmpatoTbeA
Ta NpU3HavyalTbCA BUMKOHABYOK BNafow (MiHICTepCTBOM 060OpOHM). Y KpaiHax, ae
BiICbKOBa CyfoBa CUCTeMa iHTerpoBaHa y UMBIfIbHY cUCTeMy, CyAai BiNCbKOBUX CyLiB
npu3HayatoTbCA BiAMNOBIAHO A0 3arasibHUX npoueayp NpusHayeHHA: NOBHOBaXKEHHA
npusHadvaTK iX MaloTb rnaea gep>xasun abo MiHICTEpCTBO tocTuii. B iHWMX BUNagkax,
KON BICbKOBA OCTULIA € YaCTMHOK 30POMHUX CUN, 3a NPU3HAYEeHHA BiAnoBigae Mmi-
HICTEpPCTBO 0BOPOHN.

Hanpwvknag, y bosirapii oqHakoBi BUMOr O[O0 NPU3HAYeHHA 3aCTOCOBYIOTBCA AK [0
BiICbKOBMX Ta UMBINbHUX CYLAIB, Tak i OO LMBINBbHUX Ta BiiCbKOBMX MPOKypopiB. 3a
NpU3HaYeHHA BICbKOBMX CyAAaiB Bianosinae Buia cynosa papa. Tak camo B YropLymHi
BiICbKOBUX CyAniB npusHadae HauioHanbHa cynosa paga 3a nogaHHAM rosioBu cyay.
Y nyHkTi 1 ctatTi 187 KoHCTUTYLi [TosbLyi 3a3Ha4eHo, LWo:
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«...HauioHanbHa paga cynoBoi Bnagu cknagaeTbea y Takuin cnocib... 15 cya-
niB, obpaHux i3 uncna cynnis BepxosHoro Cyny, 3aranbHuX cyniB, agmiHicTpa-
TUBHUX CYLiB Ta BINCbKOBUX CyAiB».

AHanoriyHa npouenypa 3acToCcoBYeTLCA B PymyHii, e Buwa paga marictpatypu Hapae
Npono3uii NPO NPM3HaYeHHA NPE3NOEHTOBI, AKMI NOTiM NpU3Hayae cyanis Ha nocaay.
BinbLwe Toro, paga Hece ogHaKOBY BiANOBIAANLHICTb 32 MiABULLEHHA Ta NepeBefeHHA
cynnis. BoHa Tako)X MOXKe 3aCTOCOBYBaTW (GUCUMNAIHAPHI) CaHKLii NPOTH HUX.

Baxxnuneo, Wwo6 cynai BinCbKoBUX CyaiB nNigfArany TMM camMmM npouenypam OLiHioBaH-
HA POBOTMU, LUO i iXHi LMBINbHI Konern. HesanexHicTe Taknx OLHOK Mae ByTun rapaHTo-
BaHa. BubpaHi cynai He noBuHHI TypbyBaTnCA NPO NPOGECINHY Kap’epy Y BiICbKOBIN
cthepi Ta ouUiHIOBATUCA Y 3BiTax Npo CTaH BilcbKa, AKi MOXYTb BI/IMHYTU Ha iX CyA0BY
DiANBHICTb Ta NOTIPWKTK iX He3aneXHicTb. Liboro Ha npakTuui BaXXKo OOCArTH, OCO-
6nMBO y KpaiHax, Ae Hemae YiTKOro po3AineHHa CyooBuMX Ta BiIICbKOBUX (DYHKLN Y Bit-
CbKOBMX cypax. [lieBol0 rapaHTielo Woao LUporo CTae Npu3HadeHHAa cyaais, AKi He €
BiNCbKOBOCNY>60BLIAMK 36pOMHUX cun abo BMBELEH 3i cdhepn KOMaHAHOro BNANBY
(He nignAratoTb BINCbKOBIN OUCUUNAIHI).

AK NpUTArHyTU OO BiANOBIAANbHOCTI BiNCbKOBUX CyARiB?

V KpaiHax, Oe BilCbKOBI CyaM € YaCTMHOK CUCTEMM CYAIB 3arasbHOi opUcOouvKLii, 3a-
CTOCOBYIOTLCA 3arasibHi npoueaypy OucUUniiHapHOi BignoBiganbHOCTI Ta CUCTEMU
nigBuLeHHA no cnyx6i. OpraHu Bnagw, BiAnNoBigasibHI 3a 3a6e3neyeHHs Mia3BiTHOCTI
BiICbKOBOI Cy0BOI B/1aavi, MOXYTb TAKOX MICTUTU OEAKi BilNCbKOBI €N1eMEHTN, Hanpu-
Knag, y AeAKMX BUnagKax MoxyTb OyTy 3any4eHi BUCOKOMOCTaBNEHI Ta KBaridikoBaHi
BiicbkoBocny60BUi. OgHak y 6araTbox BMNagKax BUKJ/IOYHI MOBHOBAXKEHHA LLOAO
3abe3neyeHHA BiOMNOBIAaIbHOCTI 3aMWA0TLCA 3a BiiICbKOBOKO YCTaHOBOIO abo BUKO-
HaB40I0 BN1AA00 B LLUMPLLOMY MNaHi.

AKLLO BiNCbKOBI Cynai NiAnopAaKOBYHOTLCA BMKITFOYHO MiHICTEPCTBY 060POHN, iX cyaoBa
He3anexHiCTb MoXxe OyTu nig, CYMHIBOM. Y OEAKMX KpaiHax HeMae YiTKoro po3mexy-
BaHHA MiDX CyAOBUMU (PYHKUIAMU Ta BIICbKOBOIO AIANBLHICTIO odilepiB, AKI NpauooTb
y cknagi BiricbkoBoro cyay. OTxe, BilCbKOBI odiLepn MOXYTb BigdyBaTn cebe BUMY-
LUEHMMW BUHOCUTW PIlLEHHA, AKi BiANOBIgAOTb PILLEHHIO KOMaHaupa. 3 uiei npuymHm
BiliCbKOBE KOMaHyBaHHA HE Ma€ OLiHIOBATW pe3ynbTaTu OiANbHOCTI BiICbKOBUX CyOaiB
AK YneHiB BiICbKOBUX CyAiB; TaKOX He chig, NigBULLYBaTWN BINCbKOBMX CyOAiB HA OCHOBI
iX cypoBux 060B’A3KiB. binblue Toro, BiNCbKOBI Cyani He NOBMHHI 3BITyBaTW Nepen, TUM
cammMm KOMaHAyBaHHAM, WO 1 06BUHyBaveHnn. OgHUM i3 cnocobiB 3a6e3nevyeHHA He-
3aNeXHOCTi BIICbKOBWX CyaaiB € BiAbip kKaHAMAATIB BMLLOMO paHry. BucokonoctasneHi
ogpiLepy ByayTb MEHLLE 3BaXKATW Ha iIHTEPECU KOMaHLyBaHHA y CBOIl OiANbHOCTI.

OpraH, AKMIA Mae NOBHOBaXKEHHA NPUTAryBaTW Cynnis A0 BignosiganbHOCTI abo Bia-
CTOPOHATU Bif, NOCaaun, NOBUHEH OYTU He3aneXHUM Ta O6’€KTUBHMM Y 3aCTOCYBaHHI
caHkuin. Taka ycTaHoBa Mae ckragaTucA 3 NpeacTaBHUKIB BiICbLKOBOI Cy00BOi Bnaan
Ta cydiB 3aranbHoi opucavkuii. [paBuna Ta npouenypy Takoi ycTaHOBU MatoTb 36i-
ratmcA 3 UMBINbHUMK aHanoramu. AKLWO 3aCTOCOBYETLCA UMBiINbHA Mogesb BiOnosi-
banbHocTi, AK Yy bosrapii, MNMonsLyi Ta PymyHii, He3ane>X<HicTb BiOnoBiAHOi yCTaHOBMU Ta
MeXaHi3Mu BignoBifanbHOCTi MOXYTb 34aBaTUCA MEHLL CYMHIBHUMMU.

YoMy CTPOK NOBHOBa)Xk€Hb Ma€e 3Ha4YeHHA?

CnocoboM cnpuAHHA He3aneXXHOCTi CydoBOi Bnagu € BCTAHOBIEHHA (QiKCOBAHOro
CTPOKY MOBHOBa)XEHb CYAOBOI Nocaan (YOTMpM poku i aosLle). Lle Takoxx cTocyeTbeA



BiICbKOBMX CyAAIB: AKLLO BOHW MaloTb AOCTaTHIM CTPOK nepebyBaHHA Ha nocagi, iHTe-
pecu iXx KoMaHOyBaHHA MaTUMyTb HA HUX MEHLUUI BM/IVB.

Lle 3gaetbcA MeHW npobnemaTnyHnM y KpaiHax, e BiCbKOBI Cyaai NpautoTh Y Me-
»Xax CUCTemu cyfiB 3arasibHoi opUCOMKLL.

KOHCTUTYLUIi MaloTb BM3HA4YaTW OCHOBHI rapaHTii He3aneXxXHOCTi cyaais, y TOMy ymchi
CTPOK iXHiX MOBHOBaXKEHb. IX Cnifl 3aCTOCOBYBATU i A0 BINCLKOBMX CyAiB. Y AEAKUX
HeLLo4aBHO NPUAHATUX KOHCTUTYLIAX, AKi peryiioloTb OYHKLIOHYBaHHA BiIICbKOBUX CY-
hiB, NpAMO e BKasaHo. Hanpuknapg, KoHcTuTyuia €rmunty, npuiiHAaTa B 2014 pouij, Bu-
3Havae: «[1peacTtaBHNKM BilcbkoBoi Cya0BOi Blaay € aBTOHOMHUMU | He MOXXYTb 6yTi
3BifbHEHI. BOHW MaloTb Taki X rapaHTii 6e3neku, npasa Ta 060B’A3KN, AKi nepenbdadeHi
ONA NPeAcTaBHUKIB iHLWMX CyA0BUX OpraHiB [KypcuB AoaaHol» (CT. 204).

AK 3an06irTn 3N10BXX1UBaHHIO CYAOBUM iMYHIiTETOM?

BincbkoBux cypaiB He cnig 3060B’A3yBaTV AaBaTn MOKA3aHHA 3 MUTaHb, NMOB’A3aHNMX 3
BMKOHaHHAM iX cya0Bux oyHKUI. OgHaK 3aKOH Ma€e rapaHTyBaTh HEMOXX/IMBICTb 3/10B-
YXMBaHHA CyOOBWUM iIMyHITETOM AnA OOCArHEHHA 6e3kapHocTi. 3 iHworo 60Ky, cTaTyc
cynniB HeoOXigHO noBaxkaTw. KpaiHu 3 aBTOpUTapHUM MUHYIUM, AKi BUPILWWAN 34ilAc-
HUTW pagukasnbHi peopMu 3 METOKO BiHOBMEHHA OOBIpY rPOMaACbKOCTI A0 CYyO0BOi
BNaAM, MOBMHHI MOBaXKaTu NPUHLMMN NPOMOPLIMHOCTI Ta HE 3aCTOCOBYBATM Taki 3axoam
ONCKPUMIHALINHO.

Ak 6opoTuca 3 KoHoNikTOoM iHTEepeciB?

3aKoHO[aBCTBO Mae BU3HAYNTM OBCTaBUHW, 3a AKUX BIICbKOBI Cyaai HE NMOBUHHI
poarnagaTu cnpasu, WOAO AKUX € OBrpyHTOBaHa nigos3pa B ynepemxeHocTi. Ha-
npuknag, AKWo cyanA 6pas yvyacTb Y NPOBAOXXEHHI AK BiICbKOBMIA MPOKYypop abo
y nonepenHbOMy po3cnifyBaHHi, MoMy abo i He cnig [o3BoNATK 6paTu y4acTb y
po3rnAgi Tiei XK cnpaBu nig Yyac cygoBOro NpoBaaXXeHHA. Te caMme CTOCYeTbCA BU-
nagkis, KON MiXX BINCbKOBMM cynaeto Ta 06BUHYBaYEHUM iCHYE CMOPIOHEHICTb Yun
iHLWWIA TICHUI 3B’A30K.

Yomy € BaxnuBumu cpiHaHCOBI rapaHTii Ta rapaHTii 6e3nekun?

Mocapa cynni mae 6yTn AOCTaTHBO NPUBABMVBOLD, WO6 3a5Ty4UTN BUCOKOKOMMETEHT-
HUX KaHampaTis. [ep>xaBa Mae HaoaTu HanexHi piHaHCOBI pecypcy onA 3abesneyeH-
HA edPEeKTUBHOrO 34iNCHEHHA NPaBOCYAAA Ta BXMWTTA 3axoniB 6e3neku Ona 3axucTy
BiICbKOBMX cynAiB. 3akoH Mae 3abesnevyBaTi 6e3neKy Ta HaNeXxHy BMHaropoay Bii-
cbkoBux cygaie. OgHak cTaHAapT, WO 3aCTOCOBYETLCA B LbOMY MUTAaHHI, MOXE Pi3HU-
TMCA 3aNeXKHO Bif, KpaiHM Ta Bif, COLianibHOro M eKOHOMIYHOMO KOHTEKCTY.

Ak nnaHyBaTu npodecinHnii po3BUTOK CyaAaiB?

Bincbkosi cynai NOBUHHI 6yTW NPOMECiiHO NIArOTOBAEHNMU, AK iXHi LMBINbHI KOneru.
BinbLue Toro, BiNCbKOBI Cyaai Ta MPOKYPOPY MOBMHHI NPOXOOUTU NOCTINHY MiArOTOBKY.
BoHM TakoXX MOBWHHI 6paTh yyacTb y nNporpamax MiXXKHapogHOro cnispobiTHMUTBA Ta
Mepexxax Af1A HaB4YaHHA Ta OOMiHY 3HaHHAMM.

3a kogHnx 06CTaBuH BMKOHAaBYa BNafa He MOBMHHA BiOMNoBiAaTy 3a OLHKY BUKOHAHHA
cynaaMm npogoeciiHux 06oB’A3KIB. Y TUX KpaiHax, Ae cyaai 3 BinCbKOBOIO cneianisaui-
€10 € YneHamu CyaiB 3aranbHoi topucamkLii, cyaoBi pagm (abo iHWi uMBINbHI yCTaHOBW)
MOBMHHI BiAMOBIiAaTW 3a cUCTeMaTU4YHi Ta MOCTINHI 3axoaum Woao npodecinHoro pos-
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BUTKY NpeacTaBHUKIB CyA0BOI Bfagn. Y LibOMY MUTaHHI BaXK/IMBY POJSib MOXYTb 3irpati
crieujanisoBaHi akagemii onA cynnis.

BaxxnmBo, Wwob cynni BiCbKoBMX CyAiB 6ynm 06i3HaHi 3 npaBoBoto 6a3010, AKa 3acTo-
COBYETBCA AK Y MUPHWI, TaK i y BOEHHWI Yac, a NpaBo JIIOOVHN Ta MidDKHapogHe rymaHi-
TapHe nNpaBo 6y YaCTUHOK HaBYasbHOI NPOrpamMm.

Aka cTpykKTypa KpMMiHaNbHOro NpoBag>XeHHS
CTOCOBHO BiCbKOBOCJ1Y>XO60BLiB?

BinnosigHo oo ctaHpapTis Pagu €sponu:

«OpraHizauia Ta giAnbHICTb BIICbKOBUX CYLiB, A€ BOHW iCHYIOTb, MalOTb MOB-
HicTIO 3abe3rneyyBaTi NPaBo KOXXHOIO Ha KOMMETEHTHUN, He3anexXHUn Ta He-
yrnepeikeHnn cy Ha KOXHIN cTagii CyaoBOro NpoBa KEHHA»*4,

BilicbkOBe 3aKOHO4ABCTBO 3a3BMYail MiCTUTb MOSTOXEHHA LLOAO0 PO3KPUTTA, po3chiny-
BaHHA Ta NepecnigyBaHHA BiliCbKOBMX 3M104MHIB. BOHO TakoXX Mae BM3HayaTu Komre-
TEHLLIO Pi3HMX OpraHiB Bnagu, AKi 6epyTb y4acTb Y LibOMY MPOLIECI.

Big komaHampa abo BiICbKOBOI (LMBINbHOI) NOMiLii MOXYTb BUMaraTy NEPBMHHOIO PoO3-
cnipyBaHHA NpaBonopyLUeHb Ta nepenadi cnpasy Npokypopy. OoHak iCHYOTb TaKOoXK iHLLi
Moaeni poscnifyBaHHeA, 3a AKUX cnifda yHKUIA aeneryetbea cnigyomy BijoOMCTBY (Ha-
npvknaga, y Bipmerii, oe ua dyHKUiA 30iNCHIOETLCA [[0NOBHMM CRigYMM yrpaBiHHAM).

3aKOH Ma€e MICTUTUM MOJOXXEHHA NPO KOMMETEHL,o (MpaBa Ta 060B’A3KM) MPOKYPOpPa;
36MpaHHA 0oKasiB; HAfABHICTb 3aXMCHMKA Ta BMCHOBOK CMiacTBa. 3aKOH Ma€e BU3Ha-
YATN OOQHAKOBI CTPOKM AJ1A KPUMIHANBHOrO (260 OUCUMNAiHApPHOro) NPOBaMXKEHHA Ta
CTPOK TPUMaHHA Mig BapTo. BaXknuneo, Wo6 iHWi npouecyanbHi rapaHTii Takox 6ynn
nepenbayeHi 3aKOHO4ABCTBOM. Hanpuknian, CTOpOoHK, AKi 6epyTb yyacTb y cynepeudi,
MaloTb 3aUWATUCL NOIHAOPMOBAHNMU LWOAO NOTOYHOrO NPOBaO)KEHHA Ta HAABHOCTI
npaBoBMX 3acobiB.

Y 6araTbox crcTeMax BiICbKOBOI OCTULIT BIICbKOBI KOMaHOUPW MatoTb MOBHOBaXKEHHA
NPOBOAMTU NEPBUHHI po3cnigyBaHHA Ta 36mpaTn gokasu. Baxnuneo 3abe3neynTun He-
3anexHiCTb Ta ePEeKTUBHICTb Takux po3cnigyBaHsb.

BHyTpilWwHe 3akoHOOaBCTBO Mae rnepeabadaTy crnigvyy KomneTeHuto komaHaupa. Hop-
MaTMBHO-NpaBoBa 6a3a Mae 0HaKOBO YiTKO NMOACHIOBATU, AK KOMaHAVp CriBnpautoe 3
BiICbKOBOIO MONILLEID Ta 3a AKUX 06CTaBWH Ta Ha AKi cTafjii MaTepianu cnpasu MarTb
6yTuV nepepnaHi y BiCbKOBY MOJILLitO, & TAKOX KO/M NMpoKypaTtypa NoBMHHa NPOBOANTH
noparnblue po3crigyBaHHs.

VY peAaknx BMnagkax MoXKe 3Hagobutmuca po3nogin yHKLUiM KomaHampa Ta BiliCbKO-
BOi noniuii. OgHaK BaXXNMBO, WoO KoOMaHAMP He BNAMBaB Ha pPO3CidyBaHHA BiiCbKO-
BOi noniuji. AKLWO BiicbkoBa noniuiA TiCHO NoB’A3aHa 3i 36pPoNHMMK cunamun (BepTu-
Kasb KOMaHOyBaHHA), pPO3CigyBaHHA BiICbKOBUX NPaBOMopyLUEHb MOXXE MPOXOAUTHU
HeedekTnBHO. OTXXe, Y BIICbKOBOI Nofiuji Mae 6yTn [OCTaTHIN piBEHb IHCTUTYLINHOI
He3ane>XHOoCTi.

Hanpwknap, y J/IuTsi BiricbkoBa noniuia, Aka gie B cuctemi MiHictepctsa 060poHU, npo-
BOAUTb PO3CriQyBaHHA CNy>60BMX MpaBonopyLleHb. AKLWO BiCbKOBUI KOMaHAMP Mig
Yyac poscnigyBaHHA Oinae BUCHOBKY NPO HAABHICTb 03HaK 3/104MHY, BiH NOBUHEH HEramHo
NoBiOOMUTW MPO Le BIMCbKOBY MONILjlo Ta nepeaaTn yci matepiann, HeobxigHi AnA gocy-
[oBoro poacnigyBaHHA. [Jani BiicbkoBa noniuia NPoBOAUTb AOCYO0BE PO3CHiayBaHHA.



Mpouec poscnigyBaHHA Mae ByTU He3aneXHUM i cnpaseanmemM. bpak 06’eKTUBHOC-
Ti Ta HeynepemKeHOCTi MOXe NidipBaTu UiNiCHICTb YCi€i cMCTeMU BIICbKOBOI OCTULI.
OTxe, byaob-AKe po3cnigyBaHHA BiICbKOBMX MPaBOMOPYLUEHb MAe KepyBaTUCA TUMMU
camumy NpUHUMNaMK1, AKi 3aCTOCOBYIOTBCA A0 PO3CNiAyBaHHA LMBINIbHUX NpaBonopy-
LEeHb: He3anexXHiCTb, HeynepeoXeHiCTb, peTenbHICTb, ePeKTUBHICTb Ta onepaTus-
HicTb. Lli npMHUMnn xapakTepunaytoTb «eheKTUBHe po3crigyBaHHsA». AK Haronowysas
€Bponericbknii CyL, 3 NpaB NOAMHN Y cnpaBi «3asiaH Ta iHLi MpoTu BipMeHii»:

«...lLlo6 poscnigyBaHHA WOA0 nepenbayvyyBaHOro >XOPCTOKOrO MOBOMAXKEHHA 3
OOKy Oep>kKaBHUX areHTiB 6yno eheKTMBHUM, BOHO Mae ByTu He3anexxHum. He-
3aneXxHiCTb po3cnigyBaHHA nepenbadvae He NuLe BiOCYTHICTb iEpapXxiqHOro 4m
IHCTUTYLIMHOMO 3B’A3KY, @ 1 HE3ANEXHICTb Y MPaKTUYHOMY CEHCI 45».

Mpun po3pobneHHi Ta BNpoBaoyKeHHi pedhopM BiICbKOBOI FOCTULIT CNif BpaxoByBaTy Bifl-
MIHHOCTi MiDXX MpaBoBMMUK cUCTEMaMU. Y cucTemMax 3arasibHoro npasa komaHampu be-
pyTb y4acTb Yy Pi3HUX CTafiAX po3rnAaay cnpasu, B TOMY YMCAi Nig Yac po3cnifyBaHHs;
BUCYHEHHA 3BMHYBayeHb; CyAOBIM Ta NiCNACYO0BIN cTagiAX. Y AeAkux KpaiHax, Takmx
Ak CLUA, komaHamMpu MOXYTb CYTTEBO BNAMBATU Ha NMpouec po3rnagy cnpasu. Y um-
BifIbHO-NMPaBOBMX CUCTEMAaX POJSib KOMaHAMpa 3a3Bunyain 3akiHYyeTbCA NICnA 3aKiHYeH-
HA nonepegHbLOro poscnigyBaHHA. KomaHavp NOBUHEH nepenatn cnpasBy MPOKypopy
(abo BiMCbKOBIN Noniuii) AA NoAANbWOro Po3cnifyBaHHA Ta NPUAHATTA PILLEHHA Mpo
3BMHYBaYeHHA.

BaxxnnBo 4iTKO BU3HAYMTU KOMMNETEHLiI0 KOMaHOyBava Ha eTani po3cnigyBaHHA Ta
3’AcyBaTN B32EMO3B’A30K MiXX LIMBINIbHOIO Ta BINCbKOBOW BNagoto. Y JInTsi, AKLWO noni-
LeCbKUI 3aTpumaB BiiCbKOBOCITY>X60BLIA, BiH MOBUHEH MOBIAOMUTU MPO Le BilICbKO-
BY noniuito. MNoniuercbknin 3060B’A3aHNI NepefaT BICbKOBIN Nnoniuii BCi MaTepiany,
HeoOXifgHi 4nA po3cnigyBaHHA KPYMiHAIbHOrO NPaBonopyLeHHA. 3 iHWoro 60Ky, AKLO
BiliCbKOBa MNoJiliA 3aTPMMye LMBINbHY 0COBYy, BOHA MOBMHHA MOBIAOMUTW NMPO uUe (Uu-
BifIbHY) MoNiLjto Ta, BiANOBIAHO, NepefaTy maTepianu cnpasu.

AHanoriyHo y ctaTTi 68 3akoHy CrioBeHii «[1po 060poHy» BKasaHo:

«AKLLO BiicbkOBa NONiLiA 3aTpumae UMBINbHY 0Ccoby nif vYac 3104NHHOrO fifH-
HA Ha 00’eKTi, WO Mae 0cobnmBe 3Ha4YeHHA O1A 060POHU, UM NOBAN3Y HbOrO,
abo B panoHi rapHi3oHy, BOHa MNOBMHHA HEramHO MOBIAOMUTY MPO Le MOosiiLiio.
VY Takomy BUNaZKy BiiCbkOBa MosiliA Mae NpaBo 3acTOCOBYBATU Nuwwe abco-
NIOTHO HeobXxifHi 3axoam Ta 3anobixHi 3acobu, Wob 3aTpumaTtin Taky ocoby o
npubyTTA NoAiLii Ta ycnilwHO 3anobirtu 6yab-AKOMY Hanagy Ha oci6 abo 06’ek-
TN Ta MalrHO, AKi BOHA OXOPOHAE».

VY peAkunx KpaiHax iCHye okpema cucTema BilICbKOBOro nepecnifyBaHHA, AKa Bianosi-
[ae 3a NopyLeHHA KPUMIHasIbHOI CripaBu Ta Npea’ABNeHHA 3BMHyBayeHb y cyai. BoHa
TakoXX MOXe MaTu BaXXNMBi KOMMNeTeHLji y poscnigyBaHHi. Baxknveo rapaHTysaTu He-
3aneXHiCTb BiIICbKOBUX MPOKYpPOpPiB. BOHN He NOBUHHI NignopAAKOBYBaTUCA BepPTUKa-
Ni KOMaHAOyBaHHA Ta 6T YaCTMHO BIICbKOBOI iepapxii. OoHak BilCbKOBI NPOKypopU
MOXYTb ByTW NigNopAAKOBaHi reHeparsbHin NpokypaTypi.

VY neAaknx BuMnagkax rosioBHUA BIMCbKOBUI MPOKYPOP € OOHMM i3 3aCTYMHUKIB re-
HepanbHOro nNpokypopa (Le Mae Miclue B HM3Li CXiGHOEBPONENCbKUX OepyKaB), Lo
dopmanbHO 3abesnevye UMBINbHUA KOHTPONb Hag 30pOMHUMUK cuiamu, ane He €
rapaHTielo He3anexXKHoCTi. AKLLOo iCHYe cneuianizoBaHa cMcTema BiiCbKOBOIro nepe-
cnigyBaHHA, rapaHTii ii He3ane>XkHoCTi, Taki AK npoueaypu NPU3Ha4YeHHA Ta CTPOK
nepebyBaHHA Ha nocapgi, a TakoX AucuuniiHapHa BignoBifanbHICTb, MalTb ByTH
3aKpinseHi B 3aKOHOaBCTBI.
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BincbkoBuin MPoKypop TakoX MoXke 6yTu NianopAaKoBaHWA MiHICTPY tocTuULi abo Mi-
HiCTepCTBY 060POHW. Y AeAKUX BUNagKax BoHW MignopAaKoByoTeCA 060oM (lTosbLya).
OpHak 3akoHogaB4a 6a3a mMae 6yTu YiTKO, Wo6 BUKNOUNTY Byab-AKi CyMHIBW WOA0
He3aneXXHOCTi NPOKypaTypu Bif, BINCbKOBOro KOMaHOyBaHHH.

Mo>kHa cTBepmKyBaTw, WO iCHye TEeHOEeHUIA A0 nepegadi (PyHKLIN BiNCbKOBUX MPOKY-
popiB UMBINBbHMM NpoKypopam. LiCcHO, y HM3UI KpaiH 6y/in ckacoBaHi BilICbKOBI Mpo-
KypaTtypw.

Hanpuknapn, HewopasHo Pocis, binopyce Ta MosgoBa ckacyBanu cneLianizoBaHy
CUCTEMY BIICbKOBOro nepecnigysaHHA. Y PymyHii Ta Bbosrapii LuMBIiNbHI NpoKypopu
npen’ABNATb 3BUHYBAYEHHA Y BINCbKOBUX cypax. Te came ctocyeTbea [pya3ii, ne He
iCHye cneuianisaoBaHoi CUCTEMM BiiICbKOBOI OCTULII Ta 06BMHYBAY€eHHA.

BincbkoBa npokypaTypa Bce e gie B A3epbarigxani, Bipmenii (oe Hemae cneujaniso-
BaHWX BICbKOBUX CyAiB) Ta 6inbwocTi pecrnybnik LjeHTpansHoi A3ii. BoHa TakoxX 6yna
BigHOBNeHa B YkpaiHi B 2014 poui.

| 06BUHYBAYEHWI, | NPOKYPOP MOBMHHI MaTX MPaBO OCKapP>XyBaTW PilEHHA BiICbKOBMX
cyniB NepLoi iHCTaHUii B anenAauinHnx cygax Ta (UMBINbHMX) BEPXOBHMX cypax. Y 6a-
raTbOX KpaiHax BilAICbKOBI anenAujirHi cyan € umBiNbHUMKM cydamu. PekomeHoyeTbeA
CTBOPUTU UMBINbHUI anenAauinHnin cyn, onAa 3abesnevyeHHA He3aneXkHoro ta cnpaeeg-
NINBOro nepernAgy pileHb nepLuoi iHcTaHUii. Y OeAkux Bunagkax anenAauiiHi cyon €
ribpuaHMMK, | 0O HUX HaneXkaTb UMBINbHI Ta BiNCbKOBI cyaai. Y 6yab-AKOMY pasi, He3Ba-
>Karouum Ha NaHytodi mogeni anenauin, npaso Ha 6e3nepeLuKoaHMIA OCTYN 00 He3anex-
HUX anenAuinHMX npouenyp mae 6yTn e(peKTMBHO rapaHToBaHe™*.

Y neAkunx Bunagkax BuLLi cyam, AKi NpUiAMaloTb OCTATOYHI PiLLEHHsA, MatoTb criewjani3o-
BaHi BiICbKOBI Nanartu (Hanpvknag, BiicbkoBa nanaTta ®enepansHoro agmiHicTpaTme-
Horo cyny HimeuunHu). OgHak HarvacTiwe cynai, AKi 6epyTb yyacTb y po3rnAgi cnpasu
B Cyfi, € UMBINTbHMU O0coBamu.

lMpaBo Ha cnpaBenMBUIA cyn € (PyHOAMEHTaNIbHOK rapaHTieto, 3aKpinaeHo B MiX-
HapOOHOMY 3aKOHOAABCTBI NPO npasa NoauHK. Lle 3axuwae noavHy Bif, cBaBinbHUX
Ta He3aKOHHMX 0bMeXxeHb ii cBoboawn. [paBo Ha cnpaBeavBUA cyn Mae OyTu rapaH-
TOBaHe Y BilICbKOBUX Cypax. 3axMCT MOBMHEH MaTW Taky > 30aTHICTb NpeacTasniATu
cnpasy, AK Le pobutb 06BMHYBaYeHHA. OgHaK y AeAKNX CUCTeMax BiICbKOBOI FOCTULi
3anvwaeTbeA npobneMa eheKTUBHOIrO 3abe3neyeHHA Takoi PIBHOCTI CTOpiH. JocTyn
3axMcHMKa 00 [oKasiB y H6araTbox BMNagKax 0bMexXyeTbCA 3 MPUYMH BiICBKOBOI Ta-
€MHUUI (260 3 iHWKX MipKYBaHb HauioHaNbHOI 6e3nekun, Takmx Ak 6eanocepenHsa He-
6eaneka Tepopuamy). Y 4eMoKpaTU4HOMY CyCrifIbCTBI BaXK/IMBO, W06 Taki 06MeXXeHHA
3anvwannca nNponopuiHMmM Ta HeobxigHUMN. OBBUHYBAYEHWUIA MOBUHEH MaTW NPaBo
ockapxyBaTu gokasu. byab-Aki gokasw, 3ibpaHi 3 NopyLeHHAM 3aK0oHy abo He3aKOH-
HUMK cnocobamun (Hanpuknag, KaTyBaHHAMM), 3aNMWwaroTbCA HEMPUNYCTUMUMM.

Y poeAknx KpaiHax creujanisoBaHi BinCbKOBI OPUCTM NPEaCcTaBIAOTL | BeAyTh CrpaBy B
cynax. OgHak ue He 03Ha4ae, Lo Npaso NiacyaHOro Ha BiflbHUIA BUGIP CBOMO 3aKOHHOIO
npeacTaBHMKa MoXe By T OBMeXXeHe B CUCTEMI BINCbKOBOI tocTULji. Y nigcygHoOro mae
OyTW MOXNMBICTb BUOpaTW UMBINIBHONO agBokaTta, AKMA NpeacTaBnATMMe Ta 3axuwa-
THIME NOro iHTEepPEeCH y BINCbKOBUX CyOax.

V 6araTbox KpaiHax CxigHoi Ta LleHTpanbHoi €Bponu Hemae crievjani3aoBaHumXx BiliCbKo-
BMX IOPUCTIB. YacTile iHTepecu NiacyaHOro y BIiMCbKOBMX cygax npeacTaBnAlnTb Ta
3axuLLaloTb LUMBIMLHI aaBoKaTn. Y Takmx BUNaakax UMBINbHI anBokKaTy NOBUHHI ByTH
06i3HaHi 3 BINCLKOBUM XUTTAM Ta MaTW OOCTATHI 3HAHHA 3 BiNOBIOHOroO BiICLKOBOrO
3aKoHOOAaBCTBA (AMCUUNNIHAPHOIO Ta KPUMiHaNbHOro npasa).



«1. Bci 0cobu € piBHUMU Nepen, cynamu i
TpubyHanamun. Ko>xxeH Mae npaso npv po3rnAgi
Oyab-AKOro KpUMiHanbHOro 06BUHYBaYEHHA,
npen’ABNEeHOro omy, abo Npy BU3HAYEHHI
1oro npasa Ta 060B’A3KIB Y 6y Ab-AKOMY
LMBINBHOMY NPOLIECi HA CnpaBepnBUN i ny-
6niYHUN PO3rNAL CnpaBy KOMNETEHTHUM, He-
3ae>XXHUM | 6e3CTOPOHHIM CY0M, CTBOPEHUM
Ha nigcTasi 3akoHy. lNMpeca i nybnika MoXyTb
He JomnycKaTUCA Ha BeCb CyA0BUIA pO3rnAg,
ab0 YaCTUHY 10ro 3 MipKyBaHb MopaJii, Fpo-
Ma[CbKOro NopaaKy Yv AepxxaBHoi 6e3nexku

B AEMOKPAaTMYHOMY CyCninbCTBi, a0 Konm
TOro B/MaratoTb iHTEPECH NMPUBATHOIO XUTTA
CTOpiH, abo — B TiK Mipi, B AKIi Le, Ha OYyMKY
cyny, € CTPOro HeobXigHUM, — NPV 0COBNNBUX
obcTaBuHax, Konv nybniyHiCTb nopywysana 6
iHTepecun npaBocynaA; ogHak byab-AKa cynosa
NoCcTaHoBa B KPMMiHasIbHIN ab0 LMBISbHIN
crpasi MOBMHHA 6yTY Ny6iYHOIO, 32 BUHATKOM
TUX BUNAOKIB, KON iHTEpecy HEeMOBHOMITHIX
BMMaratoThb iHLIOrO Y/ KON crpaBa CTOCYETb-
€A MaTpPUMOHIanbHUX CropiB abo oniku Hag,
LOiTbMU.

2. KoxxeH 06BMHYBaYeHUn B KPUMiHATbHOMY
3/104MHI Ma€e MPaBo BBa>KaTUCA HEBUHHUM,
MOKW BUHHICTb Oro He Byae AoBeaeHa 3rigHo
3 3aKOHOM.

3. KoxxeH mae npaBso npu po3rnagi 6ynb-AKo-
ro npea’ABNEeHOro MoMy KpUMiHaNbHOro
06BUHYBa4YeHHA AK MiHIMyM Ha Taki rapaHTii
Ha OCHOBI LiIKOBUTOI PiBHOCTI:

a) 6yT TepMiHOBO i HOKMAaAHO MOBiIAOMIEHNM
MOBOIO, AIKY BiH PO3yMi€, NPO XapakTep i nia-
cTaBy Npen’ABMEHOro oMy 06BUHYBaYEHHA;

b) maTn gocTaTtHin Yac i MoOXXIMBOCTI onA
NiAroTOBKM CBOro 3axucTy i CNifikyBaTuUCA 3
06paHnUM caMMM HUM 3aXMCHUKOM;

) ByTv cymxeHnm 6e3 HeBMNpaBaaHoi 3aTPUMKN;

d) 6yTn Cym>KeHMM B NOro MPUCYTHOCTI i
3axuwaty cebe ocobmucTo abo 3a nocepen-
HULITBOM 06PaHOro HUM 3aXUCHMKA; AKLLO BiH
He Mae 3axucHvKa, 6y Ty NOBILOMIEHVM NPO
Lie NpaBo i MaTu NPU3HA4YEHOro oMy

3axvcHuKa B 6yab-AKOMY pasi, Konu iHTepecu
npaeocynna Toro BMmaraoTb, 6e3nnaTHo A
HbOTrO B YCAKOMY TakoMmy BUNaAKY, KON y
HbOrO HemMae [,0CTaTHbO KOLWWTIB AsIA onnaTtu
LibOro 3ax1MCHUKa;

€) [onMTyBaTW CBiAKIB, AKi 4a0Tb MPOTU HLO-
ro nokasaHHsa, abo maTu NpaBo Ha Te, Wob
uMx cBigKiB 6yn0 AoNnTaHo, i MaTn NpaBo Ha
BUKJINK i JOMWUT AOro CBIOKIB HA TUX caMux
yMOBax, fKi iCHYIOTb ANF CBifKiB, IO Aal0Tb
nokasaHHA NPOTN HbOTO;

f) kopucTyBaTUCA 6€3NNaTHOK [OMOMOrOK
nepeknagava, AKLLO BiH He po3yMie MOBU,
BVIKOPUCTOBYBaHOI B cyfi, ab0 He roBopUTb
Liiel0 MOBOIO;

g) He 6yTV NPUHEBOSIEHVM O LaBaHHA
CBiYeHb NPOTK camoro cebe Yn [0 BU3HAHHA
cebe BUHHUM.

4. lLlopo HeMoBHOMITHIX MPOLIEC MOBUHEH By TH
TakuM, Wob BpaxoByBanuch ix BiK i 6axaHicTb
CMPUAHHA iX NepeBMNXOBAHHIO.

5. KoxxeH, Koro 3acym)eHo 3a 6yab-AKuia
3/104MH, Ma€ NpaBso Ha Te, Wob 1oro 3acy-
[>KEHHA | BUPOK 6ynv nepernAHyTi BULLLECTOA-
LLOIO CYA0BOIO iHCTaHLI€EO 3rigHO 3 3aKOHOM.

6. Konn 6ynp-AKy 0coby oCcTaTo4yHUM pi-
LIeHHAM ByN0 3aCyA>KEeHO 3a KpUMiHaNbHe
NpaBOoMOPYLUEHHA | KON BUHECEHWN il BUPOK
6yB NoTiM ckacoBaHui abo i 6yno gapoBaHo
NOMWUTyBaHHA Ha Till MiAcTaBi, WO AKacb HoBa
4/ HOBOBUABEHA 06CTaBMHA He3anepeyHo
[OBOAVTb HAABHICTb CYA0BOI MOMWUIKM, TO LA
ocoba, KoTpa 3a3Hana nokapaHHsA B pe3y/ib-
TaTi Takoro 3acyA>KeHHA, O0EP>XKYE KOM-
neHcauito 3rigHoO 3 3aKOHOM, AKLLO He Byae
[oBeAeHo, WO 3a3HayeHa HeBifoma o6cTaBu-
Ha He 6yna CBOro 4acy BMABMIEHA BUKIIIOYHO
ab0 YacTKOBO 3 ii BUHW.

7. HixTo He noBuHeH 6yTu BOpyre 3acynxe-
HWI Y1 NOKapaHWUin 3a NPaBoOMOPYLUEHHA, 3a
AKe BiH y>xe 6yB 0CTaTOYHO 3acymKeHun abo
BUMNpPaBAaHUIA BiOMNOBIAHO A0 32KOHY i KpUMi-
HanbHO-NpOLEeCcyanbHOro npasa KpaiHu».

Ak piaTn pani?

Lla npakTnyHe KepiBHULTBO MICTUTb Ornag NUTaHb HanarooKeHHA, OYHKLOHYBaHHA
Ta pehopMyBaHHA CUCTEM BIMCbKOBOI IOCTULI 3 aKLeHTOM Ha KpaiHax LleHTpanbHoi
Ta CxigHoi €Bponu, a TakoX Ha KOMMULLIHIX pagAHCbKMX pecnybnikax. OgHak hakTny-
He HanawTyBaHHA 4 ped)OpMyBaHHA CUCTEM BIiCbKOBOI KOCTULi BUMarae rnmbokux
3HaHb, 3HaYHOI NIGTPUMKKM, a TakoXX chiBnpali 3 LWWPOKUM Komom cyb’ekTiB. Lle ke-
PIBHULTBO Cfi BUKOPUCTOBYBATU B MOEAHAHHI i3 CEMiHapamy Ta KOHCynbTauiaMn 3
KofieraMu 3 iHWKNX KpaiH, AKi CTUKAKTbCA 3 TakKMK NpobaemMamu, Ta 3 Mi>KHapooHUMUN
ekcnepTamu.

Tabnmugs 6. Cnpasen-
NBUIA Ccy[, Ta NpaBa
06BVHYBaYEHOrO:
ctarta 14 MixHa-
POZHOro NakTy Npo
rpoMagsHChbKI Ta
noniTnyHi Npasa 1966
POKy
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